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SUMMARY OF SUBJECT MATTER

TO: Members, Panel on Public-Private Partnerships
FROM: Staff, Panel on Public-Private Partnerships
RE: Panel Hearing on “Overview of Public-Private Partnerships in Highway and

Transit Projects”

PURPOSE

The Panel on Public-Private Partnerships is scheduled to meet on Wednesday, March 3,
2014, at 10:00 a.m., in 2167 Rayburn House Office Building to receive testimony on the role
public-private partnerships play in the delivery of highway and transit projects. The Panel will
hear testimony from Joseph Kile, Assistant Director for Microeconomic Studies, Congressional
Budget Office; James M. Bass, Interim Director and Chief Financial Officer, Texas Department
of Transportation; Phillip Washington, General Manager, Regional Transportation District; and
Richard Fierce, Senior Vice President, Flour, on behalf of the Associated General Contractors of
America.

BACKGROUND

The surface transportation system provides the physical platform to move people and
goods, which facilitates economic growth and job creation, ensures global competitiveness, and
supports national security. In addition, it affords Americans a good quality of life by enabling
them to get to work, conduct business, and visit family and friends.

The vast majority of this system has been built via traditional delivery methods, whereby
public entities, such as state departments of transportation, local governments, and public transit
agencies are responsible for designing, engineering, constructing, maintaining, and operating
surface transportation assets. The funding for highway and transit projects has been derived from
various sources, including, but not limited to, federal funding, state funding, local funding, and
proceeds from municipal bond markets. However, public entities have begun to utilize public-
private partnerships to address their highway and transit needs.

Public-Private Partnerships
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Public-Private Partnerships (P3s) are contractual agreements between public- and private-
sector entities that allow for the procurement and delivery of a facility or service for public use. P3s
vary widely in their structure, resulting in a range of involvement, scope of responsibility, and degree
of risk assumed by the private sector in the project. The most common types of P3s include:

Design-Build-Operate-Maintain (DBOM): under this arrangement, the public entity releases
one contract for engineering/architecture services, construction, operations, and maintenance of the
project. This approach differs from the more traditional method of procuring such services via
separate contracts to different entities. The project is financed wholly by the public sector, which also
retains any revenue risk. The benefit of a DBOM arrangement is it combines four procurements into
one contract with one private sector entity. This allows the entity to not only design and construct the
asset, but also may create efficiencies by having the same entity develop a more specifically-tailored
long-term operations and maintenance program.

Design-Build-Finance (DBF): under this scenario, the public sector owner awards one
contract for the design, construction, and full or partial funding of the asset. This arrangement allows
the public sector to realize the efficiencies of design-build, while also gaining private-sector funding
contributions during the construction period. The benefit for the public sector under DBF is that it
may be able to advance a project that would not be possible under public funding constraints.
However, the project is likely to cost more than if it were pursued by traditional public funding.
Once constructed, the public sector repays the design-build contractor over a set period of time. The
repayments can be structured to incentivize the private contractor to accelerate the project delivery.

Design-Build-Finance-Operate-Maintain (DBFOM): this approach is the most commonly
used arrangement for the largest and most complex P3 deals. DBFOM involves combining
responsibilities from design to maintenance and transferring them to the private sector. DBFOM
arrangements vary widely in the United States, especially the degree to which financial and revenue
risk is transferred to the private sector. DBFOM project capital and construction costs are financed
via debt that leverages revenue streams dedicated to the project. Toll revenue is the most
common revenue source, though pledged tax revenue or availability payments have also been
used as revenue sources. DBFOM contracts are often set for a period of 30 to 50 years, and the asset
owner typically requires certain performance standards be met over that time period. The public
scctor generally retains ownership of the asset, and these procurements can shift revenue risk onto
the private sector.

Concession Agreements for Existing Facilities: under this arrangement, the public asset
owner holds a competitive process to lease an existing tolled facility to the private sector for a set
period of time. Once awarded, the private-sector entity has the ability to set toll rates and the right to
the toll revenue, and must operate and maintain the facility. Typically, as part of the transfer, the
private sector will make an upfront payment to the public sector.
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Typical Components of Highway and Transit P3 Projects

Utilizing P3s for the delivery of surface transportation projects in the United States is a fairly
recent trend, and, therefore, the universe of projects is limited. However, there are several common
components o P3 deals (especially the more complex DBFOM arrangements) that have been used
for a variety of highway and transit projects.

TIFIA. Created under the Transportation Equity Act for the 21% Century (TEA-21; P.L.
105-178), the Transportation Infrastructure Finance and Innovation Act (TIFIA) Program
provides Federal credit assistance, in the form of a loan, a loan guarantee, or a line of credit, to
eligible surface transportation projects. State governments, focal governments, toll authorities,
and public-private partnerships are eligible to apply for TIFIA credit assistance.

TIFIA is designed to leverage federal funding to attract private and non-federal
investment in surface transportation projects by providing supplemental or subordinate debt.
TIFIA credit assistance provides improved access to capital markets, flexible repayment terms,
and potentially more favorable interest rates than can be found in private capital markets for
similar instruments.

The U.S. Department of Transportation (U.S. DOT) estimates that TIFIA’s leverage ratio
is more than 30:1, which means that every onc dollar in TIFIA funding supports more than $30
in surface transportation infrastructure investment. TIFIA credit assistance must be repaid and
repayment sources can include toll revenue, user fees, or other dedicated payments. In the event
of a bankruptcy, TIFIA generally cannot be subordinated to other debtors.

Private Activity Bonds. Private Activity Bonds (PABs) are debt instruments issued by
state or local governments whose proceeds are used to construct projects with significant private
involvement. Surface transportation projects became eligible for PABs with passage of the Safe,
Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU,
P.L. 109-59). PABs help encourage additional investment in transportation by lowering the cost
of capital for the private sector through tax-cxempt, low-interest borrowing. PABs for
transportation projects are capped at $15 billion and subject to approval by the U.S. DOT.

Federal, State, and Local Funding. P3 projects in this country, particularly large projects,
often include significant federal, state, and local funds. Federal funding sources can inciude
Federal-aid Highway Program funds provided under Title 23, United States Code, and Federal
transit funding provided under Chapter 53 of Title 49, United States Code. In addition, state and
local governments’ funding sources can include dedicated fuel taxes, sales taxes, toll revenue,
and bond proceeds.

Private Equity Contributions. Private partners often contribute equity funds to the
project. The amount of equity varies significantly across projects.
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MAP-21

Congress most recently reauthorized federal surface transportation programs in the
Moving Ahead for Progress in the 21% Century Act (MAP-21; P.L. 112-141), which was enacted
on July 6,2012. MAP-21 provided approximately $105 billion for fiscal years 2013 and 2014.
MAP-21 increased funding for the TIFIA program from $122 million per year to $750 million in
FY 2013 and $1 biilion in FY 2014. It also made other substantive policy changes to the
program, including increasing the allowable TIFIA loan amount from 33 percent to 49 percent of
the project costs.

As of February 2014, TIFIA has approved 41 loans totaling over $15 billion in credit
assistance to support over $59 billion in project costs.
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Presidio Parkway $852 mitlion $150miftion  $700 miilion: ARRA grant, federal, state, * :30years
tocal, bank toan, and private equity DBFOM {2
phases)
Fagle Project co $2.0billion $280million  :$1.7 billion: FTA New Starts FFGA, federal 3dyears DBFOM
grants, sales tax revenue, PABS, private :
equity, bond proceeds, and local funds
Port of Miami FL 51.1 biilion $341million  :$731 million: FDOT funds, private equity, and 35 years DBFOM
Tunnel senior bank debt .
Northwest Corridor GA $834 mittion 5275 million  :$559 million: state motor fuel taxes, N/A DBF
developer financing, state and local funds
Goethals Bridge NY $1.4 billion $474million  /$985 mitlion: PABS, private equity, and port 40 years DBFM
Replacement autharity funding
SH130 1b S 513 billion $430mitlion  :$796 million: senior bank loans and private 50 years DMFOM
equity
H 635 Managed ™ $2.6 bittion $850 million  '$1.8 billion: PABS, private equity, toll 52years  :DBFOM
Lanes revenue, and public funds
North Tarrant ™ $2.0 bittion $650 million  $1.4 bittion: PABS, public funds, and private :52years DBFOM
Express Segments 1 lequity
and 2A :
North Tarrant ™ 517 billion $531million - S1.1bilion in PABS, public funds, private 52years DBFOM &
Express Segments equity, bond proceeds, federal and state DBB {2
3Aand 38 funds. :phases)
1-495 Capital VA $2.1 bitlion $589 mittion  :$1.5 billion: PABS, state funds, and private 85years  :DBFOM
Beltway equity :
Downtown VA $2.1bitlion $422 million  $1.6billion; PABS, private equity, public S8years DBFOM
Tunnel/Midtown funds, and tol revenue
Tunnel/MLK
Extension
1-95 HOV/HOT VA $923 miftion $300 miliion $616miltion: PABS, state funds, and private 76 years DBFOM
Lanes equity
Notes:

Source - Information from DOT TiFIA project profiles on TIFIA website. For more information, see
http://www.fhwa.dot.gov/ipd/tifia/projects_project_profites/
Total project cost represents TIFIA eligible project costs

N
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OVERVIEW OF PUBLIC-PRIVATE PARTNER-
SHIPS IN HIGHWAY AND TRANSIT
PROJECTS

WEDNESDAY, MARCH 5, 2014

HOUSE OF REPRESENTATIVES,
PANEL ON PUBLIC-PRIVATE PARTNERSHIPS,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The panel met, pursuant to notice, at 9:59 a.m. in Room 2167,
Rayburn House Office Building, Hon. John J. Duncan, Jr. (Chair-
man of the panel) presiding.

Mr. DUNCAN. The panel will come to order. First, let me thank
our distinguished panel of witnesses for being with us today to tes-
tify. And this is the second event and first hearing of the Panel on
Public-Private Partnerships, or P3s, as they are commonly called.
We had a very successful, very well-attended roundtable a couple
of weeks ago, and now this is our first hearing.

We are investigating how P3s can accelerate the delivery of
projects across all modes of infrastructure. I think almost every-
body in the Congress, both Democrats and Republicans, agree that
we have very great infrastructure needs in this Nation. The big
question is how do we pay for them. And so, there are various sug-
gestions or ideas or proposals, but certainly many States and sev-
eral State and local governments have decided that public-private
Fartnerships are one of the solutions to the problem that we all
ace.

Our roads and transit systems play a critical role in the move-
ment of goods and people, and in the success of our economy.
States are increasingly utilizing P3s to help them address their
highway needs and other needs. We are happy to have one of the
leaders in this effort today, a representative from the Texas De-
partment of Transportation, with us.

Americans are also using transit systems to—more than ever, to
get them where they need to go. But, as we all know, building new
transit lines can be a complex and costly effort. The Denver region
decided to pursue a public-private partnership in order to signifi-
cantly expand its transit system far more quickly and cheaply than
would have been possible with traditional project delivery ap-
proaches. We look forward to hearing from a representative of Den-
ver’s regional transportation district this morning.

In this hearing we also want to explore how the public sector can
ensure that public-private partnerships deliver public benefits, and
how those benefits are protected over time. That is a very impor-
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tant question. We also recognize that the private sector will only
engage in projects that make economic sense for their business
models. So it is important to understand what the private sector
looks for when selecting projects to participate in. One critical issue
we will discuss is how the public and private sectors can share in
the risk of a project, especially in arrangements that can last for
30 years or even longer.

Finally, while public-private partnerships are, first and foremost,
driven at the State and local level, the Federal Government has a
very important role to play in these arrangements. Everything that
this committee deals with, there is a very important Federal role,
because people in Ohio sometimes use the highways in Tennessee,
and vice versa. People in California sometimes use the airports in
Texas, and vice versa. People in New York sometimes use the
water systems in Florida, and vice versa, and so forth. And the
same is true with our ports and railroads and every other topic
that this committee deals with.

The last surface transportation bill, MAP-21, significantly in-
creased the size of the TIFIA program, which provides credit assist-
ance to eligible surface transportation projects. We have heard
from many stakeholders that the TIFIA program is a critical com-
ponent of public-private partnerships in this country. We want to
explore how the TIFIA program is working, and what changes we
may need to make in the next authorization bill, which we hope-
fully can complete later this year.

Private activity bonds are also important in the P3 arrange-
ments, and I am sure we will hear about their role today, as well.

Again, I want to thank the witnesses for being here today, and
I now recognize the ranking member, Mr. Capuano from Massachu-
setts, for 5 minutes to make any opening statement he may have.

Mr. CapPUANO. Thanks for being here, guys. I look forward to the
discussion.

[Laughter.]

Mr. DuNcaN. Well, that is the quickest opening statement I
think I have ever heard. Well, thank you. Thank you very much.

We have now been joined by our chairman, Mr. Shuster, and it
is always an honor and privilege to have him here with us, and so
I would like to call on him for any comments he has at this time.

Mr. SHUSTER. I just want to echo Mr. Capuano’s words.

[Laughter.]

Mr. DuNcan. All right. And Mr. Meadows?

Mr. MEADOWS. Ditto.

Mr. DuNcCAN. Well, well, this is a first, I can tell you. Of all the
committee hearings I have chaired over the years, that is a first.

Mr. SHUSTER. Mr. Chairman?

Mr. DUNCAN. Yes?

Mr. SHUSTER. Just a reminder, we are not in the Senate, so——

[Laughter.]

Mr. DuncanN. All right. Well, I previously welcomed all the wit-
nesses. Our panel today is a very distinguished one. We will start
with Mr. Joseph Kile, who is assistant director for microeconomic
studies at the Congressional Budget Office, and then, following his
testimony, Mr. James Bass, the interim executive director and chief
financial officer of the Texas Department of Transportation. Next
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is Mr. Phillip Washington, general manager and chief executive of-
ficer of the Regional Transportation District of Denver, Colorado.
And finally, Mr. Richard Fierce, a senior vice president of Fluor
Enterprises. And he is here on behalf of The Associated General
Contractors of America.

I ask unanimous consent that our witnesses’ full statements be
included in the record.

[No response.]

Mr. DUNCAN. And hearing no objection, that will be so ordered.

Since your written testimony has been made a part of the record,
the subcommittee would request that you limit your oral testimony
to around 5 minutes.

And, Mr. Kile, we will begin with you.

TESTIMONY OF JOSEPH KILE, ASSISTANT DIRECTOR FOR
MICROECONOMIC STUDIES, CONGRESSIONAL BUDGET OF-
FICE; JAMES M. BASS, INTERIM EXECUTIVE DIRECTOR AND
CHIEF FINANCIAL OFFICER, TEXAS DEPARTMENT OF
TRANSPORTATION; PHILLIP A. WASHINGTON, GENERAL
MANAGER AND CHIEF EXECUTIVE OFFICER, REGIONAL
TRANSPORTATION DISTRICT OF DENVER, COLORADO; AND
RICHARD A. FIERCE, SENIOR VICE PRESIDENT, FLUOR EN-
TERPRISES, INC., ON BEHALF OF THE ASSOCIATED GEN-
ERAL CONTRACTORS OF AMERICA

Mr. KiLE. Thank you. Good morning, Congressman Duncan,
Chairman Shuster, Congressman Capuano

g\l/Ir. DUNCAN. Pull the microphone a little bit closer to you, if pos-
sible.

Mr. KILE. Sure thing. Is that better?

Mr. DUNCAN. Yes.

Mr. KiLE. Good. Good morning, again, and thank you for having
me here today to talk about public-private partnerships before this
panel.

The United States has about 4 million miles of public roads. In
1960 the number of miles of—since 1960 the number of miles of
roads has grown slowly, but the demands on them have grown sub-
stantially. In particular, the number of vehicle miles traveled
roughly quadrupled, rising from about 700 billion in 1960 to rough-
ly 3 trillion in 2012.

To pay for those roads, the Federal Government and State and
local governments spent about $155 billion in 2012. Traditionally,
a State or local government assumes most of the responsibility for
carrying out a highway project, and bears most of its risk. Such
risks include the possibility of cost overruns, delays in the con-
struction schedule, and shortfalls and toll revenues for such roads.
Alternatively, some analysts assert that public-private partnerships
can increase the amount of money available for highway projects,
and can complete the work more quickly, or at lower cost than is
possible with the traditional approach.

Over the past 25 years, governments at all levels have created
about 100 public-private partnerships for highway projects that ex-
ceeded $50 million. Adjusted for inflation, the total value of those
projects was about $60 billion. That is about 1.5 percent of the total
amount spent by all governments for highways during that period.
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But roughly half of that total has been committed during the past
5 years.

My testimony today is going to address the role of the public-pri-
vate sector in financing and providing—that is, designing, building,
operating, and maintaining a highway project—and I want to make
three broad points.

First is that private financing can provide capital necessary to
build a new road, but such financing comes with the expectation
of a future return for private lenders and private investors. Private
financing only increases the available funds for highway construc-
tion when States or localities have chosen to restrict spending by
imposing legal or budgetary constraints on themselves. Even so, re-
gardless of the financing mechanism chosen, the ultimate source of
money for highways is toll revenues paid by drivers and funds from
taxpayers.

Second, the cost of privately financing a highway project is
roughly equal to the cost of financing it publicly after factoring in
certain costs to taxpayers. Those costs include the risk of losses
from the projects that are borne by the Federal Government, and
the financial transfer made by the Federal Government to States
and localities. CBO examined 29 highway projects that were under-
taken since 1989 that cost more than $50 million and involve pri-
vate financing. The amount of risk that was transferred to the pri-
vate partner varied substantially from project to project. In some
cases, the financial risk was borne primarily by taxpayers, who
were responsible for repaying the debt incurred by the private part-
ner. But in other cases, the private partner bore much more of the
risk of the investment, in particular the risk that it might lose the
money if the project did not receive the revenues that were ex-
pected.

Of the projects that have been completed, some of those that
were financed through tolls have failed financially because the pri-
vate partners over-estimated the revenues that the project would
generate. And, as a result, they were unable to fully repay the
project’s debt. Perhaps in response to that history, projects that are
still under construction tend to rely less on tolls for revenues. More
commonly now, private partners are compensated through a State’s
general revenues, which reduces the risks of not being repaid. In
addition, financing provided by TIFIA and tax-exempt private ac-
tivity bonds have become an increasingly important source of funds
for highway projects.

Third, and finally, CBO assessed the limited evidence on cost
savings that might occur from bundling together other elements of
providing highways—in particular, designing, building, operating,
and maintaining them.

On the basis of the evidence, it appears that public-private part-
nerships have built highways slightly less expensively and slightly
more quickly than when compared with the traditional approach.
Contracts that bundled two or more elements of the work may give
greater control to the private partner, and a stronger incentive to
reduce costs and meet established schedules.

But contracts that achieve those goals can be challenging to for-
mulate, especially in light of the lengthy period of time over which
many contracts extend. The relative scarcity of data and the uncer-
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tainty surrounding the results from the available studies make it
difficult to apply the conclusions definitively to other such projects.

Thank you very much. That concludes my statement. I would be
pleased to answer any questions you might have.

Mr. DuNcAN. Well, thank you very much, Mr. Kile.

Mr. Bass?

Mr. Bass. Good morning. My name is James Bass, and I am the
interim executive director and chief financial officer at the Texas
Department of Transportation. I would like to thank Chairman
Duncan and Ranking Member Capuano for holding this hearing
today. I will discuss the State’s perspective using public-private
partnerships—or P3s, for short.

As the panel is well aware, States are struggling with the lack
of predictable funding for our transportation projects. The surface
transportation program, until very recently, was one of the most re-
liable of all Federal undertakings. Now there are recisions, ear-
mark claw-backs, short-term extensions, and a trust fund that can
no longer fully replenish itself. These are obviously not ideal cir-
cumstances in which to deliver projects, because they disrupt the
planning process for agencies, local communities, and our private-
sector partners, both on the construction and the engineering side.

In recent years, Texas has looked to the private sector more fre-
quently to help us not only pay for, but to construct large-scale
projects that otherwise would be years away from construction.
These P3s are enabling the State to leverage our resources and de-
liver projects to our citizens much more efficiently and expedi-
tiously than with the standard pay-as-you-go methods of the past.

In Texas, P3s for transportation projects are entered into using
a procurement process that allows TxDOT to select the proposal
that provides the best value to the State. These agreements provide
for the design and construction, rehabilitation, expansion, or im-
provement of a transportation project, and may also provide for the
financing, maintenance, and operation of such a project.

Through the use of P3s, TxDOT has been able to narrow the gap
between our transportation needs and our transportation assets,
and has helped citizens to realize our transportation goals of im-
proved traffic flow and improved air quality. Without the option of
these P3s, several projects would not be developed for a number of
years, including State Highway 130 segments 5 and 6 in central
Texas, and a number of long-awaited projects in the Dallas-Fort
Worth region.

There are different ways to structure a P3 agreement, and the
terms of these agreements vary, based on the level of private sector
participation. In Texas, a concession agreement gives the developer
responsibility to perform some or all of the development, financing,
operation, and maintenance of a facility for up to 52 years. In ex-
change, the developer is provided a right to the revenue generated
by the project, and these projects also can potentially provide for
revenue sharing with TxDOT over the life of the contract and, in
some cases, include an upfront, lump sum payment.

Other potential advantages include the developer assuming the
risk for cost, schedule, traffic and revenue, financing, and meeting
State and Federal standards over time. It also removes the finan-
cial burden of operating and maintaining the project from TxDOT.
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And it also reduces and, in some cases, eliminates the amount of
public funds needed to construct the project.

One of the benefits of building projects under a P3 is that ele-
ments of risk are transferred from the public sector to the private
developer. However, there are some risks that are better managed
by TxDOT than by the developer. And one of our core principles is
to allocate risk in such a way that we maximize the benefits of the
P3 to the public. These risks are identified and allocated on a
project-by-project basis.

Private activity bonds and TIFIA are very important tools that
have helped several Texas projects be more feasible. A point that
is generally missed in the descriptions of MAP-21 is that it—the
reinvigorated TIFIA program had the practical effect of adding at
least an extra year of project delivery to the 2-year bill.

MAP-21 also solved key challenges that have historically held
back the TIFIA program. We are very encouraged by the substan-
tial increase in funding for the program, the increased share of
project costs that TIFIA can finance, and the congressional desire
to make the TIFIA program more efficient.

To date in Texas we have received over $4.2 billion in TIFIA as-
sistance. And when that’s been combined with local, private fund-
ing, has yielded over $13 billion in total projects. These projects
have been critical to relieving congestion and contributing to effi-
cient movement of people and goods in the heavily populated areas
of our State.

Prior to MAP-21, USDOT was allowed discretion to evaluate and
choose eligible projects under specific criteria. Over time, USDOT
continued to add criteria such as livability to its list of selection cri-
teria. These criteria, while seen by some as beneficial to help nar-
row down projects for funding, went beyond what was laid out in
the law. MAP-21 eliminates discretionary selection criteria, and es-
tablishes a limited set of objective criteria that require a yes-or-no
determination of satisfaction, and TxDOT welcome this change.

MAP-21 provides critical changes and increased funding, but
changes can be made to further enhance the program: reinforce
that 49 percent of eligible project costs are allowed under MAP-21;
streamline the letter-of-interest phase and enforce strict deadlines
for the review of LOIs; incorporate the TIFIA application process
with project procurement, in order to maximize competition.

Again, I appreciate the opportunity testify today on the success
of partnering with the private sector to deliver transportation
projects in Texas. P3s in Texas have and will continue to play a
vital role in how we deliver critical transportation projects.

And I look forward to answering any questions.

Mr. DuNCAN. Well, thank you very much, Mr. Bass. I had the
privilege of chairing the Highways and Transit Subcommittee when
we wrote MAP-21, so I appreciate some of your favorable com-
ments there.

Mr. Washington?

Mr. WASHINGTON. Chairman Duncan, Ranking Member
Capuano, Mr. Shuster, members of the Panel on Public-Private
Partnerships, I want to thank you for the opportunity to present
our testimony and our story in Denver on P3s.
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Various P3s have been very crucial in the success of our program
called the FasTracks Program, which I believe is still the single
largest voter-approved transit expansion program in this country.

We encourage Congress to increase the focus on P3s to spur fast-
er development of transit assets. We believe the new transportation
reauthorization bill is a great vehicle to assist in that. We also
strongly urge Congress to preserve and expand the financing tools
that make P3s possible, those being TIFIA and private activity
bonds.

What I would like to focus on today is some of the innovative
public-private partnerships approaches that we have employed in
Denver. One is the Eagle P3 project. This is a design, build, fi-
nance, operate, maintain, or DBFOM P3 buildout over 36 miles of
commuter rail that will connect downtown Denver to the Denver
International Airport. The second one is our Denver Union Station
project. This will be the new intermodal hub of our system. And
what’s very unique there is the enhanced real estate value of the
land adjacent to the transit assets is being used to pay off the tran-
sit development.

And while not discussed extensively here today, we are in part-
nership with the Colorado Department of Transportation on a P3
to deliver a high-occupancy toll lanes project, or BRT system, bus
rapid transit system, between Denver and Boulder.

RTD Denver, in that FasTracks program, this is 122 miles of ad-
ditional light rail and commuter rail, 18 miles of bus rapid transit,
and 57 new stations, which brings into— brings the opportunity of
transit-oriented communities, as well.

The RTD’s Eagle program, which is a line to the airport, or two-
and-a-half lines, we pursued this as a public-private partnership
because of the efficiencies that we believe could be attained
through the P3 approach. This Eagle project is being procured
through a concession agreement between RTD and the Denver
transit partners to design, build, finance, operate, and maintain
these components for a 34-year period. The agency will retain all
assets—ownership of all assets at all times, set the fares, fare pol-
icy, keep all the project revenues. We will make payments through
what is called availability payments to the concessioner, based on
established performance metrics. That project is about 60 percent
complete. And funding consists of Federal dollars, a full funding
grant agreement, TIFIA, private activity bonds, and, of course, pri-
vate sector equity.

The Denver Union Station project, which is the hub of our sys-
tem, is a huge engine for transit-oriented communities and down-
town Denver, significant expansion of mixed-use neighborhoods
surrounding that station. It has been the catalyst in attracting
some $1 billion in development around that station, which, as I
mentioned earlier, is helping to pay off the transit elements and
the loans.

The TIFIA loan program, along with the railroad rehabilitation
improvement fund, or RIF program loans—the TIFIA loan is for
$145 million, RIF is $152 million. Those are the backbones of fi-
nancing of this project, and they constitute about 64 percent of this
$500 million program, which is the hub of our system.



8

Finally, let me say that with the P3 delivery method and other
financing mechanisms previously mentioned, we are moving for-
ward with plans for the construction of these projects that I men-
tioned. However, we don’t see them as a substitute, of course, for
the strong support for the general transportation investment, or
the new transportation reauthorization bill.

I will say that the jobs that have been created, the transit-ori-
ented communities that have been created around these projects,
is extraordinary. I invite the panel to come out on May the 9th for
the opening of this Denver Union Station hub to see firsthand a
public—successful public-private partnership that will open on May
the 9th.

I look forward to your questions.

Mr. DuncaN. Well, thank you very much. And from all reports,
your project has been very successful, so we will look forward to
hearing your answers to some of our questions.

Mr. Fierce?

Mr. FIERCE. Chairman Duncan, Ranking Member Capuano, and
members of the Panel on Public-Private Partnerships, I am Richard
Fierce. I am a senior vice president at Fluor Corporation, speaking
here today on behalf of Associated General Contractors. Fluor has
been a proud member of AGC for many years. AGC represents over
26,000 firms in our industry.

I also serve presently as the president of the Association for the
Improvement of American Infrastructure, AIAI, an organization
that was formed a little over a year ago, a nonprofit advocacy
group promoting the use of P3s in the United States.

A couple of introductory comments about Fluor and Fluor’s his-
tory in P3s. We are a 100-year-old company with about $27 billion
in revenues last year, and 41,000 employees on 6 continents. We
have been involved in P3 delivery for over 20 years now, and have
been involved with a number of firsts in the United States: the
Conway Bypass in South Carolina; E-470 in Denver; the 895
project in Virginia, now known as Pocahontas Parkway; and seg-
ments 1 through 4 of SH 130 in Texas.

We are also proud to be presently delivering the Eagle P3 for Mr.
Washington, and we recently completed the Capital Beltway HOT
Lanes, here in the District of Columbia. We are also currently de-
livering the Tappan Zee Bridge in New York.

My comments about P3 are fairly simple. I don’t want to oversell
P3s, they are not a magic bullet that somehow convert projects that
aren’t feasible into showpieces. But they are an important tool in
project delivery, we think an important tool that should be in every
procurement agency’s toolkit. And it is a tool that can help close
financing gaps by delivering private sector debt and equity. But I
don’t like to focus on the finance gap; there is others eminently
more qualified to speak to that than I am.

But I like to speak to a feature of P3 that I don’t think as many
people appreciate, and that is we truly believe that public-private
partnerships deliver more project for the dollar. And you might say,
“How does that happen?” It happens because of increased collabo-
ration between the public and private sectors.

The private sector gets involved earlier in project definition, and
is involved later through delivery of the project in operations and
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maintenance. That early involvement enables construction and de-
sign and the public sector to communicate and help shape the
project while you can still shape the project. It allows life-cycle
costing to be taken into account while the design is underway. And
then, that long-term involvement through operations and mainte-
nance is, in part, the private sector’s skin in the game.

So, how do we deliver innovation? We deliver innovation fre-
quently through a process they refer to as alternative technical
concepts. During the procurement process, the private sector comes
up with ideas, ways to try to deliver a better project, a more eco-
nomical project, a more efficient project. You might think that that
collaboration could happen with any project delivery. But the fact
of the matter is, when the private sector has skin in the game in
the form of equity, when it has skin in the game in the form of a
long-term operations and maintenance contract, we think the pub-
lic sector is a little bit more receptive to our innovative ideas, be-
cause they know that we have to live with them for 30 years.

In addition to the harder issues of project scope, we also like to
point to some of the soft issues. We believe public-private partner-
ships better deliver small, disadvantaged, and minority business
content. We are very proud of the content we delivered on the Cap-
ital Beltway, over $540 million of DBE SWaM content on a project
that started out at $1.4 billion. So we think that we deliver more
project for the dollar, and better ability to deliver some of the soft
items, as well.

Thank you, and I look forward to your questions.

Mr. DuNcaN. Well, thank you very much. You have been a very
helpful and informative panel. And to have an expert here from the
Congressional Budget Office, and a highway expert, and a transit
expert, and an expert from the private sector added to the three
witnesses we had at our first meeting a couple weeks ago, we have
gotten off to, I think, a great start here.

We are doing this panel at the request of Chairman Shuster, who
has been a great leader for this committee. And I would like to call
on the chairman at this time for any comments or questions that
he might have.

Mr. SHUSTER. Well, thank you very much. I appreciate that, and
appreciate all the witnesses being here today. Just a couple of
questions.

On the design-build—I think I ask this question every time I get
in front of folks. And were you able to quantify the savings by de-
sign-build? Any of you that operate on them have an answer?

Mr. Kile, you want to start?

Mr. KiLE. I am sorry, I don’t have an immediate number in front
of me, Mr. Chairman. But in the report we wrote in 2012, and in
doing some research updating that for today, we did look at some
of the design-build and the operate and maintain experience, and
learned that they are somewhat cheaper to build, and come to fru-
ition somewhat more quickly than under the traditional approach.
And I think it is a matter of the communication that can go on be-
tween designers and builders and those who operate and maintain,
and some additional reference to life-cycle costs of projects.

And I guess the only cautionary note I would throw on that is
that the experience with these types of public-private partnerships
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is relatively limited, and so it is difficult to apply the general lesson
to any specific example.

Mr. SHUSTER. So there is a savings, but you just can’t quantify,
you can’t say 10 percent, 20 percent?

Mr. KiLE. I think that that is hard to say, and I think that that
would depend on the specifics of the project at hand.

Mr. SHUSTER. Right, right. Mr. Bass, why don’t you go, because
you talked pretty extensively. And then I will go to Mr. Wash-
ington.

Mr. Bass. I would say, like Mr. Kile just stated, we don’t have
any objective figures to show. One of the things—we have compari-
sons to what we were—we would have estimated the cost to be
under a design-bid-build, but since we didn’t go that route and
went with the design-build, it is really just speculation, compared
to what our estimates were. But we have certainly seen by—under
the design-build, allowing the overlap of design and construction to
go on at the same time, rather than the historic sequential process,
the project is being delivered sooner to the public than the tradi-
tional methods.

We also think coming with that is some cost savings, as well.

Mr. SHUSTER. Mr. Washington?

Mr. WASHINGTON. Yes, sir. I would comment on our design,
build, finance, operate, and maintain Eagle project, where that
project came in $305 million below our internal estimates. This was
very interesting to us. Mr. Fierce mentioned alternative technical
concepts, or ATCs. We began to see the ATCs that were submitted
during the procurement phase, and we knew that we had tremen-
dous savings there. So the ATCs really, really helped. The 305, no
one anticipated that amount of savings from the internal estimate
that we had on the books.

So, I would say, in that respect, tremendous, tremendous sav-
ings. And I would also add that us concentrating on the perform-
ance metrics, not so much being prescriptive with regard to the
technical pieces—let the private sector figure out the technical
pieces—I just want the train to get from downtown to the airport
in 30 minutes. And so that helped us.

Mr. SHUSTER. Right. Mr. Fierce?

Mr. FIERCE. Yes, just offer a bit of anecdotal evidence here, a
quote from the chairman of the New York State Thruway Authority
Board, Chairman Milstein, describing our Tappan Zee design-build
proposal, “produced a savings of at least $1.7 billion, compared
with the original State and Federal cost estimates.” So we do think
that design-build, done properly, can really unleash value.

Mr. SHUSTER. What is your total on that bridge, the Tappan Zee
Bridge?

Mr. FIERCE. Our contract value was $3.14 billion.

Mr. SHUSTER. And they were saying it is going to be closer to $5
billion.

Mr. FIERCE. That may include work on either—may include work
outside of our contract.

Mr. SHUSTER. Right, right. And, Mr. Washington, you said the
land that is being developed around your project, is that because
of land values going up, tax base? Or is that because you own the
land and you are selling it? How is that money coming into you?
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Mr. WASHINGTON. That is tax-increment financing. So the devel-
opment going on around by other parties are paying that TIF rev-
enue into the project. This is a partnership between the transit
agency, the city, and the DOT, as well.

Mr. SHUSTER. So it is land value increase, you are taxing——

Mr. WASHINGTON. Yes.

Mr. SHUSTER [continuing]. Getting property tax to fund it? OK.

Mr. WASHINGTON. Yes, sir.

Mr. SHUSTER. Thank you very much. I yield back.

Mr. DuNcaN. Well, thank you very much. And certainly you get
a lot of attention when you talk about savings hundreds of millions,
or even $1.7 billion on projects. So that is great for everyone con-
cerned.

Mr. Capuano?

Mr. CApUANO. Thank you, Mr. Chairman. I want to thank the
panelists. I tell you, I love these panels. I am having fun with this,
and I really want to have more of a conversation than anything
else, because I have a lot to learn.

But when I first started this, when I was asked to chair this,
honestly, I wouldn’t have put design-build in as a P3. I mean I
guess it is, but that is not my definition of one. I accept it as one.
So I kind of look at design-build as almost its own separate entity.
I look at—when I think of P3, I think of more the financing, the
operating, and the maintenance aspect of it. So, to a certain extent,
I distinguish that.

But I also want to remind people why design-build wasn’t adopt-
ed—well, how we got to the system we have, the design-bid-build.
We did it because a lot of people across this country stole money.
And we, little by little over the years, separated it out so that the
same guy who was designing it wasn’t building it and stealing
money.

Now, I am not saying—it was inefficiency intended to avoid mal-
feasance. Now, I am not saying it doesn’t need to be tightened up,
I actually think it is a good idea. But let’s not forget how we got
where we are, and what the potential downfalls are if we go too
far down the road too quickly. It doesn’t mean I oppose it, I actu-
ally like the idea, but I am conscious of not opening up the barn
door and forgetting how we got where we are.

So, I want to take, for me, design-build and kind of put it to the
side. I know it is, but in my mind it is not really the P3 that I am
most interested in. And I want to chase something, particularly
with you, Mr. Kile.

A couple of weeks ago we had some people from Indiana in, and
I asked a simple question. The Indiana toll road was sold—and I
am not sure I got my numbers exactly right—something like $3.8
billion for a 75-year lease, which works out to approximately $50
million a year that the State would be getting. And I asked a very
simple question. How much do you get in tolls off the Indiana toll
road? How much did you get before? How much do you get now?
Because if you are getting $50 million a year, and the State is col-
lecting $60 million, why would you sell it? Or, if you are getting
$50 billion and you are only making $40 million, why would any-
body buy it?
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So, for me, honestly, the statement that you made—or the report
made that you repeated—I want to quote directly from the very
first page of the CBO report—“The cost of financing a highway
project privately is roughly equal to the cost of financing it publicly
after factoring in the costs associated with the risk of losses from
the project, which taxpayers ultimately bear, and the financial
transfers made by the Federal Government to States and local-
ities.” Now, you repeated that, and I am starting to see that more
and more on some of these projects, not all of them.

Are there—did you—when you made this statement, were you
able to get detailed financial reports on many projects, number one.
And, number two, did you come up with a conclusion as to which
projects might make more sense than others? We all know there
has been some bankruptcies. We all know that we are still strug-
gling of which—what projects are most subject or most open to a
P3. Did you make any conclusions like, for the sake of discussion,
tunnels are more—are better than bridges, or express lanes are
better than tunnels, or anything like that? Were there any of those
conclusions made?

Mr. KILE. So, in assessing the projects that we looked at, which
are primarily laid out in tables three and four of the testimony and
of the report, we looked at—there were a wide variety of projects
with different amounts of both public and private financing in-
volved with them. The private firms that are putting up money are
presumably doing so with the expectation of returns on their in-
vestment. And those returns would ultimately come from either the
government—a government, not necessarily the Federal Govern-
ment, but a government—in terms of an availability payment, or
through tolls imposed on users.

And so, from the investors’ perspective, I would think that they
would be most interested in making an investment, or they would
be able to feel pretty

Mr. CAPUANO. Are you able to distinguish which projects maybe
make more financial sense than others?

Mr. KiLE. So we did not look at, specifically, whether roads or
tunnels or other kinds of—one type or another——

Mr. CAPUANO. Because for me that is—Mr. Bass, Mr. Wash-
ington, Mr. Fierce, have you been able to look at which projects—
I mean you have had more experience with them than I have—
which projects make more sense?

I guess my problem with always asking State or local officials is
your job is to build things. Your job is not necessarily to worry
about the long-term financial aspects of these things. And I under-
stand that, and I don’t think that is a bad thing. You have a dif-
ferent role than I do. So, to a certain extent, I understand why you
want to build things right now and get the money any way you
can. Don’t blame you. But from my perspective, I got to be worried
about the next generation of people building things, and whether
they are going to have the money, or whether we are going to
spend it all—which I know some of my friends on this panel are
always worried about other things, but I am worried about every-
thing, including transportation.

Look, I like spending money as much as the next guy, but I have
kids. And hopefully some day I will have grandchildren. I want
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them to have decent roads, too. And I don’t want to waste it all—
not waste it all—I don’t want to use it all for my benefit and have
nothing left. And I am just wondering. Have you had any experi-
ence of which projects might work better than others?

Mr. Bass. Well, one of the things, on the revenue sharing in
Texas, unlike Indiana—my understanding is they took all of that
future revenue stream in a single, upfront payment. What we have
elected to do in Texas is, in some cases, take an upfront payment.
But on all of our projects we also have revenue sharing. And if the
project performance is greater than anticipated, over time the
share of revenues that come to the State of Texas increases as well.

Mr. CAPUANO. Would you agree with CBO’s conclusion that, over
time, that the actual cost of doing most of these is approximately
equal to the taxpayer? Do you agree with that or disagree with
that?

Mr. Bass. No, I would agree with that. One of the things is the
access to the capital. So one of the things we do in Texas when we
have a proposal, or we are looking at a project, we will look at try-
ing to deliver the project through the traditional method, but we
will also look at, well, what if we just issued toll revenue bonds and
did a design-build project.

What we find in many circumstances is that the traffic and rev-
enue estimates from the public sector show that there is not
enough demand to fully fund the project. So there is going to be
a funding gap that would need to come from fuel taxes or registra-
tion fees. And when we look in our planning documents, there is
no funding to fill that funding gap. What the private sector brings
in many of these projects is that funding.

But then also, the partnership—one of the keys of the design,
build, finance, operate, and maintain, as been mentioned earlier,
that in the initial construction, when that same party is going to
be responsible for maintaining it over time, they are building in
life-cycle costs that, when it is segregated, design, build-build, and
then operate and maintain over time, I am not sure that really gets
integrated into the delivery of projects under the traditional meth-
od.

Mr. CAPUANO. I apologize, my time is way over. I appreciate the
chairman’s indulgence. And I want to come back to this, but I do
want to conclude with that, to me, goes to my last point, which I
will make later, but I want to just draw a big, bold line under it.
Other than the quickness of being able to do these projects—which,
I agree, the design-build does do—the other part of the problem is
I am concerned about spending tomorrow’s money today. But I am
also concerned that what this really does is it draws a big, bold line
under Government’s inability or unwillingness to make tough deci-
sions. And some of those tough decisions are to institute or increase
tolls or other fees to bring those life costs into it. It doesn’t mean
we can’t do it, we just don’t do it. And so, therefore, we are shifting
it off to somebody else to make that project.

I apologize, and I thank the chairman for his indulgence.

Mr. DUNCAN. Good questions. In fact, most people’s main con-
cern, or one of the main concerns about the public-private partner-
ship is the question about whether we leave some of the taxpayers
20 or 30 or 40 years down the road left holding the bag.
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But I want to go—I am going to reserve my questions to the end
and go now to Mrs. Miller.

Mrs. MILLER. Thank you, Mr. Chairman. To the panel, particu-
larly to the gentlemen from Texas and Colorado, I am just very ex-
cited about Chairman Shuster actually having the Federal Govern-
ment taking sort of a lead, I guess, if I will, from the States,
where—they are always the incubators of innovation, and really,
creative thought, and creative financing, and all these kinds of
things, because certainly our country—and every country, a really
developed nation—doesn’t have enough—it doesn’t have adequate
funding to do all the infrastructure investment that we want to. So,
ISwas particularly interested to hear how you are doing in your

tates.

As you might be aware, there is—I think there are 27 States cur-
rently that even have legislation allowing for a P3. I am from
Michigan. My State does not. And so, my question is sort of how
could you—what kind of advice could you give to a State that is
con{?emplating doing a P3, but yet we don’t have any legislation
yet?

You know, there must be some sort of best practices that you
learned from your current legislation. Did you look at a particular
State as a model, as far as their legislation is concerned, to assist
their State legislatures or their DOTSs in proceeding with a P3?

And then, in addition to that, was there anything in your par-
ticular legislation that was really helpful? Or, if you could go back
and tweak your legislation, so sort of, you know, helping the others
to come along behind you, and whether or not you think it is appro-
priate for us at the Federal level, I am all about the Tenth Amend-
ment, and never want to get interfering with the State, but rather,
helping them a bit. And perhaps we should be telling the States
early on here that there is a strong possibility this kind of thing
may be included in our transportation reauthorization, so they
might be thinking about looking to their State associations, et
cetera, to put legislation in place for the State so that they can ad-
vantage themselves of this kind of a P3, if they are interested. If
they are interested.

So, I know it is sort of a broad-based question, but really wanting
to position the various States. I mean, as I said, my State does not
have P3 legislation. But I can think of a number of projects, one
in particular, that I am going to be pushing here with my Governor
and my State senators and House Members. And yet, I would like
to be able to say, well, you know, you guys want to take a look at
maybe Texas or Colorado, or some of the best States’ practices,
what they have done, and that could assist us in other States. So
I throw that out there.

Mr. Bass. Well, I would first say many of the successes in the
States wouldn’t be possible without your assistance. A lot of our
P3s would not have moved forward without TIFIA and private ac-
tivity bonds. They just would not have been moving forward.

As far as other States’ legislation, I believe we looked to—one of
the forerunners in P3s in the U.S. was the State of Virginia. And
so, we looked at that as perhaps a template.

What I would tell other States is that it is not a silver bullet.
It won’t solve all of the problems. There are risks, and with those



15

risks come pro and cons. For a while, the USDOT Office of Innova-
tive Program Delivery had a group of P3 States that would meet
and kind of share experiences, and was going to make those P3 ex-
perts, if you will, available to States that were considering P3 legis-
lation, with the thought being that hearing from a colleague, rather
than someone perhaps with a financial interest in it, they might be
more comfortable with that.

Lastly, one of the benefits in our legislation in Texas currently
is before we move forward with any P3 project, we have a com-
mittee of local stakeholders that receives information from the
DOT on the risk allocation for the particular project. And those
local stakeholders then give their approval for the project to move
forward under one of the different forms of P3s. And I think that
is very helpful for us, because you have the grass roots effort in
support of the project, and then also an understanding of what the
risk allocation are.

Mrs. MILLER. Yes?

Mr. WASHINGTON. And I would echo some of the things that Mr.
Bass said. I think one of the big things is what this panel is doing
right now. I mean you are bringing P3s out in the open. And so
many States, it is thought to be some sort of black box, some sort
of dangerous thing.

So, I think part of this is education, education of the various
States, education of city leaders, State leaders, on what P3s are,
and the understanding that this is just one tool in the toolbox that,
in our case, and in many of the other cases, can get projects done
quicker. And there is mechanisms to put in the program that pro-
tects—and all of us are doing this—to protect future generations
when we talk about operating and maintaining, in our case, for a
28-year period, and looking at various performance metrics and as-
signing penalties and incentives through that 28-year period.

So, I think it is an education piece to educate the various States
on the risk allocation and all those other things.

Mr. FIERCE. I would like to point out that—or offer that the AIAI
would be happy to help and provide best practices. We are actively
in the process of collecting best practices. And again, not only from
all of the States that have enabling legislation, but also many of
the members are active in P3 in other jurisdictions in Europe and
in Canada, where it is much more prevalent.

And so, one of the goals of AIAI is to collect best practices and
share that with States who are either looking to enact enabling leg-
islation for the first time, or perhaps to amend existing legislation.

And I would also point out, as Mr. Bass said, Virginia’s PPTA
has absolutely been a model for the industry, and they have cer-
tainly gotten a lot of good projects out of their statute there in Vir-
ginia.

Mr. DUNCAN. All right.

Mrs. MILLER. Thank you very much.

Mr. DUNCAN. Thank you very much. Ms. Norton?

Ms. NORTON. Thank you very much, Mr. Chairman. This is a
real learning experience, certainly for me, because all of my experi-
ence with public-private partnerships has been in real estate,
which is far more traditional.
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I must tell you that when it comes to building, with the Federal
Government itself building, and we have to deal with the CBO,
much of what I have heard today wouldn’t fly past the CBO be-
cause of where the risk is.

Mr. Bass, I really want to take off from how you candidly an-
swered just a few minutes ago that you did not think that you
would have moved, or been able to move, without the TIFIA and
the like. I would love to see what I have seen in real estate apply
in this committee. Increasingly, I am coming away with the notion
that there is no free money and no easy money anywhere in the
public or private sector. And I am troubled, frankly, by the increas-
ing reliance on public funds: the private activity bonds, the TIFIA,
and the like.

You know, this is in an experimental stage, and I think we ought
to let the experiments play out. I regard the Dulles Toll Road as
very different and interesting, and perhaps instructive, but cer-
tainly not typical of what we have been talking about today. I re-
gard Mr. Washington’s project as far more typical.

And I must say, Mr. Washington, I had staff to compile the
amount of Federal funding, and I am flummoxed by it, by the high
level of public assistance involved. Of the $2 billion project, $1 bil-
lion from the Federal New Starts grant. I mean you have been very
fortunate. It says a great deal about how well perceived what you
are doing is. That is $1 billion, $280 million from a TIFIA loan,
$396 million in private activity bonds. A private partner put in $54
million in equity. That is less than 3 percent of the project cost. I
try to imagine my work in real estate and trying to get through
CBO with that kind of risk transference.

The private activity bonds are expected to reduce the cost of fi-
nancing. But I must say, compared to what? I mean, for example,
compared to the cost of financing traditionally? I would like to see
what control there would be.

I am not sure about the performance metrics—what would hap-
pen if they weren’t met. Apparently, even the risk of ridership is
not assumed by the private partner. I am left to wonder what risk
there is. I think this is a good deal for the private partner, which
makes me wonder whether it is an equitable or fair deal for the
public, particularly when you consider how much Federal money is
involved here.

And I would like to see how you would respond, Mr. Washington,
and whether you would agree with Mr. Bass, that such a project
as this could not have proceeded without the very high level of pub-
lic funding and low level, frankly, of private risk. Yes, sir?

Mr. WASHINGTON. Yes, ma’am.

Ms. NORTON. I am just using you as a case study. Please forgive
me. I happen to have some of the rundown of figures there, and
they amaze me in some respects.

Mr. WASHINGTON. Sure.

N Ms. NORTON. So I am trying to find out what the real advantage
ere——

Mr. WASHINGTON. Right.

Ms. NORTON [continuing]. Was of the public-private partnership.

Mr. WASHINGTON. Well, I will—thank you for the question,
madam.



17

Let me say that the private activity bonds, the transit agency
was the issuer. And the private sector is paying that back. So the
$396 million, that is the arrangement there, that we are the—the
Government agency is the issuer. So I would add that, actually, to
the $54 million in equity. So that is one thing. And that was an
arrangement that——

Ms. NORTON. So how much is that, $300 million? So if you add
the amount they are going to pay back with interest?

Mr. WASHINGTON. Yes, ma’am.

Ms. NORTON. And that would be in what amount?

Mr. WASHINGTON. I believe it is about 6 percent, if you will. And
I will get that exact figure for you. I believe it is about 6 percent.

So, that was the arrangement. So if you add those two up that
the private sector is paying back on the $396 million, the public ac-
tivity bonds, and then the private equity of $54 million that they
brought to the table, you are up over $450 million or so. In
terms

Ms. NoORTON. Still a fraction of the public contribution.

Mr. WASHINGTON. Pardon me, ma’am?

Ms. NORTON. Still a fraction of the public contribution.

Mr. WASHINGTON. Yes, yes, yes. There is no way that we could
have done this project without the help of the Federal Government,
both on the full funding grant agreement of $1.03 billion and also
the TIFIA. We could not have done this project.

I think we were happy to be—to have been selected to go into
FTA’s Penta-P program back in 2007, 2008. This program was de-
signed to expedite the New Starts process. And so, we are the only
agency left, as I understand it, in that program to see if the private
sector can be encouraged to invest in transit projects. And so, I
think that had quite a bit to do with it, this pilot program, in our
case, being the only agency left. And I am happy to say that we
are about 60, 65 percent complete with the project, and about to
open in less than 24 months. So I think that had a lot to do with
it.

But there is no doubt that we could not have done this public-
private partnership, had we not been in the Federal Government’s
pilot program, and without the funding that came with it.

Ms. NORTON. Just so long as the Federal Government knows
what it is doing—that it has simply got to fund these projects. I
do think that has to be on the record, if we want them to succeed,
and whatever advantages accrue. Let me ask you, though

Mr. DUNCAN. Well, and Ms. Norton, we will come back to you.
I have got to get to some of the other Members.

Mr. Barletta?

Mr. BARLETTA. Thank you. You know, time is money. And I was
mayor for 11 years, and when I was running for mayor, the main
road in my city was going to be redone, total reconstruction. I was
all excited, thinking how lucky am I, I am going to walk in, we are
going to get a whole new downtown, everyone is going to think I
had something to do with it. I served 11 years, and now the project
is just starting. So the new mayor now is pounding his chest, he—
the new road.
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But the point is that 10 years, because of all the delays, this $10
million project became a $26 million project, and the scope of the
project has been cut almost in half. So time is money.

You know, America’s infrastructure needs to be fixed, and fixed
in a hurry, our roads, bridges. You know, and we are struggling on
ways on how to do that. At the same time, the private sector—my
family was in the road construction business, as well—the private
sector is sitting on the sidelines, dying for work, looking for work.
And we all know competition drives down the price.

So, I want to go back to, Mr. Kile, your comment about the fi-
nancing of the highway project privately is roughly equal to the
cost of financing it publicly. And a couple things were going
through my mind as—you know, for example, a 30-year—and that
may work out on paper, but on a 30-year maintenance project, for
example, where the private sector is obligated to maintain that
road for 30 years, versus the public sector.

You know, maybe on paper, you know, the numbers may look dif-
ferent. But in reality, in that 30 years the public sector probably
won’t maintain the road, because they don’t have the money to do
it. And at the end of the 30 years, I believe it is going to cost the
taxpayers a lot more money for reconstruction of that road, because
it wasn’t maintained, versus us doing that.

As well as, you know, this competition again, also in the private
sector, forces them to use technology. For example, I know the con-
tractor that is doing the I-75 down in Florida. They are doing toll
maintenance, total control of I-75. And I know that the technology
that they are using, that they are buying, the equipment that they
are buying to be able to deliver that for less money, will allow the
private sector to go out and bid these projects and be able to do
these projects less, which is a savings to the taxpayer.

So, I guess what I am getting at is, Mr. Kile, in your analysis,
does it take into account how P3s can provide, in the 30-year main-
tenance contracts, the security and the savings to the taxpayer?
Does it take that into account?

Mr. KiILE. So, in our review of existing studies, we did—I do note
that we found that public-private partnerships that combine to-
gether elements of operations and maintenance with designing and
building do tend to, on average, lower costs by a small amount.
And I think that would be a reflection of some of the competitive
forces of which you speak.

I would also presume that in any particular contract that in-
cludes a 30-year maintenance component, that that is bid into the
price of the contract, as well. And I can’t speak to whether or not
any particular State or locality would be able to maintain or oper-
ate that road either more or less effectively than that particular bid
would be, simply because we didn’t look at that issue.

Mr. BARLETTA. Because I truly believe, in reality, that we are
going to save the taxpayers a lot of money. When we get the pri-
vate sector involved and doing projects, maintaining projects, and
these public-private partnerships, and all different types that exist,
I do believe the bottom line, because of the competition and how
the private sector works, that there will be a savings to the tax-

payer.
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But I guess our biggest hurdle is scoring, and how we overcome
that. And the problem is that Government is so rigid in the way
we do things. And sometimes the way we looked at things was be-
cause of the way things were done for the last 30, 40, 50 years, but
business and the private sector is more flexible. They are different,
and it operates differently. And how do we get the Federal Govern-
ment to begin—to be more flexible in realizing that, at the end of
the day, in 30 years, we have saved the taxpayers money, but we
may not be able to score and prove it to the Members of Congress
here today who will decide whether or not we do that.

Mr. KiLE. Right. So, any time the Federal Government would
enter in a contract—and CBO doesn’t normally assess the cost of
any particular contract; we are, rather, assessing authorizing legis-
lation—but to the extent that the Federal Government is entering
into a long-term commitment, it is our job to try to present the in-
formation about the cost of that commitment upfront, and that is
a principle that CBO has, and OMB has, and has actually preceded
the existence of CBO as a long-held budgeting principle in the Fed-
eral Government. And I think the idea is that, by providing that
information on a consistent basis, project-by-project, long-term,
short-term, that allows you and your colleagues to assess the cost
and understand the benefits that——

Mr. BARLETTA. But there are upfront costs where you are talking
about—but how about over the 30-year time, 40-year time, 50-year
time? How do we calculate that into

Mr. KiLE. So, again, as I said, we don’t estimate the cost of any
individual project. But in understanding the nature of a long-term
commitment, it is our job to provide information to you about the
cost of that long-term commitment, whether it is, you know, a few
years, or 30 or 40 or 50 years. And hopefully that allows you the
information that you need to have to judge whether or not the sav-
ings that would come from the alternative approach are valuable.
And I think that that is a judgment that, ultimately, you and your
colleagues need to make, and it is not something that comes di-
rectly out of the cost estimate.

Mr. BARLETTA. All right. Thank you.

Mr. DUNCAN. Thank you very much. Mr. DeFazio?

Mr. DEFAzI0. Thank you, Mr. Chairman. Mr. Washington, you
didn’t go into detail, and I wanted to get that, about the value cap-
ture district around Union Station. I am trying to understand that.
How did that work?

Mr. WASHINGTON. Yes, thank you for the question. Denver Union
Station, as I said, is the multimodal hub of our whole system. We

urchased Denver Union Station in 2001, I believe it was, for about

50 million, with the idea of that being the hub. I would have to
say at that time we did not anticipate that there would be—that
that hub would be such a tremendous attraction for developers.

Mr. DEFAz10. Right. I am just trying to get to—I understand
that. I mean in Portland we have special taxation on light rail
routes for beneficial property owners. What I am trying to get is
the vehicle you are using for the value capture district. What is it?
Is it property taxes? Is it—what is it?

Mr. WASHINGTON. Yes, it is tax incremental finance, so TIF rev-
enue.
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Mr. DEFAzIO. OK.

Mr. WASHINGTON. Yes, sir.

Mr. DEFAzIo. OK. That is what I was trying to get at.

Mr. WASHINGTON. OK.

Mr. DEFAzIo. OK. Just to all the panel, if you could, I think we
have come a long way on P3s since I held initial hearings on this
about 6 or 7 years ago. We have got best practices now that have
been put out by DOT, or at least partially recently that I think are
quite good and instructive, to avoid some of the early abuses, like
with Mitch Daniels and Mayor Daley.

But given that, given that it is a useful tool and we know how
to better use it now, what percentage—you all know how massive
our infrastructure deficit is. I am sure you have both read the Com-
mission reports from the Bush era, you know how far behind we
are. What percentage of that can P3s realistically address? You
have to have a revenue stream, or you can have availability pay-
ments. Otherwise, it is mostly tolling.

I come from the West, we are not going to toll the interstate sys-
tem. Of the 140,000 bridges that need repair or replacement, we
are not going to toll 140,000 additional bridges in America. What
percent—because I just want to make the case here that P3s are
a tool, part of the toolbox, but they aren’t the solution. What per-
cent could it address? Anybody got an idea? Go ahead, you are
brave.

[Laughter.]

Mr. WASHINGTON. Yes, I would just have to speculate. I would
think between 10 and 20 percent. I mean that is my best guess.

Mr. DEFAZ10. And that would be using all the tools—I mean that
would be both tolling and/or availability payments or other meth-
ods.

Mr. WASHINGTON. Yes, sir.

Mr. DEFAzI1O. Of leveraging. Yes. Mr. Bass, you wanted to——

Mr. Bass. For what it is worth, my guess would be less than
that. As you said, you need unique characteristics in order for a P3
to work. Sometimes it needs to be a revenue-generating project. If
you go to an availability payment model, in my opinion, at the end
of the day that is just another way of the State issuing debt or bor-
rowing money long-term, and there might be other, more efficient
ways to do that within debt limits at the State level. So, I would
probably say, overall, 5 percent or less.

Mr. DEFAZIO. Interesting. I am interested about your skepticism
on availability payments. Mr. Kile, you addressed availability pay-
ments in your report, and you studied some of them. Do you have
a—do you agree with his potential—his criticism and his concern
there?

Mr. KiLE. Well, so I certainly would say that, ultimately, if the
private sector is putting out money, it is doing so in expectation of
a return, whether that is tolls or availability payments. And to the
extent that they are availability payments, they are really drawing
on the resources of either a State and local government, or the Fed-
eral Government.

Mr. DEFAzIO. OK. Anybody else got a comment on that? Mr.
Fierce?
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Mr. FIERCE. Yes, I would like to make a comment on availability-
style P3s.

One, it is not really an either-or. You can have a toll facility that
is—where the private-sector concessionaire is compensated on an
availability basis, rather than a real toll basis. But if you look at
some of the nations where P3 is much more active, Europe and
Canada in particular, the vast majority of their transportation P3s
are done on an availability basis.

We believe that delivers all of the value benefits, the innovation,
et cetera, without saddling the private sector with some things that
are totally beyond——

Mr. DEFAZIO. Right, but how do they finance those availability
payments? I think it is through massive taxation that would be
somewhat objectionable here, like $3 a gallon, and things like that.

Mr. FIERCE. It would be taxation or, again, user pay in the form
of tolls, but where the private sector is only exposed to keeping the
facility open for——

Mr. DEFAz10. Right, right. But do you agree that this is still—
I mean the estimates we have had here, it is a tool, but it is a lim-
ited tool.

Mr. FIERCE. Yes, absolutely.

Mr. DEFAzIO. OK.

Mr. FIERCE. In fact, I tried to make that point in my verbal com-
ments

Mr. DEFAzZIO. Yes, OK, great, thank you.

Mr. FIERCE. But I would agree with Phil’s estimate, that 10 to
20 is probably not a bad ballpark for——

Mr. DEFAZIO. OK.

Mr. FIERCE [continuing]. The market.

Mr. Bass. If T could expand on the availability payments, I think
it is a valuable tool. I am not a huge fan currently, at the current
market price. What we have heard in many cases is there is toll
revenue generated by the project. And if it is sufficient, then every-
body gets paid. If not, the State steps in and fills in the funding
gap, which, in other sectors, would be known as an appropriation
risk.

Mr. DEFAZIO. Right.

Mr. Bass. Well, an appropriation risk in Texas is nowhere in the
double-digit interest rates. It is much more at 5 percent or less.
Even though the availability payment funding element may be 10
to 15 percent of the overall project, my understanding is that cur-
rently, the market pricing for that element is 10 to 11 percent.

Mr. DEFAZIO. Well—

Mr. Bass. To me, for the risk being assumed, an appropriation
risk of various States, that seems a little expensive, given other op-
tions that might be available.

Mr. DEFAzIo. Well, I hadn’t heard that number. Thank you.

Thank you, Mr. Chairman.

Mr. DUNCAN. All right. Thank you, Mr. DeFazio. Mr. Rice?

Mr. Rick. OK, I think we are kind of beating this—everybody is
kind of asking the same question in a different form.

But if you have a properly structured design bill—let’s just talk
about a new construction project, just for simplicity—a properly
structured design bill, the Government, theoretically, should be
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able to replicate the time, compressed time, either with a PPP or
without one, correct? Does everybody agree with that? Mr. Kile?

Mr. KiLE. So I think that the advantage of—that the literature
has found of linking together some elements—say design and build,
just for example—is that it allows the designer to take into consid-
eration issues that would not arise until the build. And, by putting
those together, it may allow some savings that way.

Mr. RICE. But you could do a design-build with or without a PPP,
correct?

Mr. KiLE. I think that is probably correct.

Mr. RICE. And so, the time constraint should be the same, either
way. Is that right, Mr. Bass?

Mr. BAss. Yes. I think it gets back to the earlier statement,
whether or not you consider a design-build to be a P3 or not. I
think it is a P3 101. But a design-build with or without financing
from the private sector, you are still going to get the time benefits
of accelerated delivery.

Mr. RICE. Right. Mr. Washington, do you agree with that?

Mr. WASHINGTON. Yes, I do. I would agree with that.

Mr. RICE. And, Mr. Fierce, you agree with that?

Mr. FIERCE. Yes.

Mr. Rick. All right. So, if it is not a time factor—and you should
be able to replicate the cost savings, as well, assuming you have
a properly structured design-build, whether you do it with a P3 or
without a P3, is that correct, Mr. Kile?

Mr. KiLE. So, again, I think that goes back to who bears the risk
in these public-private partnerships. And——

Mr. Rick. Well, I am not talking about—I will get to risk.

Mr. KiLE. OK.

Mr. RICE. I am talking about pure construction cost.

Mr. KiLE. So again I go back to what we found earlier, that there
is some evidence that the cost can be lower. That is a—taking into
account the contracting issues. And presumably, those contracting
issues are bringing together some communication that otherwise
wouldn’t have existed. That, in principle, could be replicated.
Whether that happens in practice I think my colleagues on the
panel would probably be in a better position to

Mr. RICE. What confuses me is you could do a design-build with-
out having a public-private partnership.

Mr. KiLE. I think that is right.

Mr. RICE. You could use the same contractor with or without a
public-private partnership. Why would the cost be lower with a
public-private partnership than without one?

Mr. KiLE. So I think it is just a matter of the experience shows
that communication does actually in fact occur more with when
those elements are coupled together than when they are not, and
that the public-private partnership is the vehicle that has brought
that together.

Mr. RICE. So you think it actually saves money to do a design-
build inside of a P3, or coupled with a P3, versus a design-build
without private financing?

Mr. KiLE. All right. So, again, I go back to the studies, and the
experience is relatively limited. As I mentioned in my statement,
there are only about 100 of these in the United States that have
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been over $50 million. And so the experience with them is rel-
atively limited. But, based on that limited experience, they have
been delivered slightly faster and slightly less expensively than
they otherwise would have been.

Mr. RICE. Do you agree with that, Mr. Bass?

Mr. Bass. Yes, I would say one of the—on the design-build, if you
are just talking those elements, again, I think the cost savings are
going to be the same. Where it becomes savings to the State and
the taxpayers, I think, is once the operation and maintenance re-
sponsibilities are packaged together in that. So you have private
sector looking at the initial cost, knowing that they are going to be
the ones responsible for maintaining whatever they build for 15,
30, 50 years, depending upon what variety of P3 is utilized. I think
that is where you get a lot of synergy and you get overall—you get
savings over time. Maybe not as much upfront in just the construc-
tion of it, but in the 30- to 50-year operations, that is where a lot
of the benefits come.

Mr. RICE. So you think that comes from the—if a private con-
tractor knows he is going to have to maintain it forever, maybe he
is a little more careful when he builds it?

Mr. BAss. Yes.

Mr. RICE. And it should be that way, because if you do design-
build either way, inside or outside of the

Mr. Bass. Correct. And some of it gets—I think Mr. Washington
was talking before—in the traditional design-bid-build, the State is
very—generally speaking, the local government is very specific on
the specifications. In a design-build and P3 over time, it is more—
this is the maintenance standard that needs to be achieved. We are
not going to tell you and proscribe how to get there. It is just this
needs to be maintained and attained, and then that allows the pri-
vate sector to look at it and figure out how they can do that most
efficiently.

A lot of times the life-cycle cost from the public sector perspec-
tive, in my opinion, those life-cycle costs are not always integrated
as well as they could be into the initial design.

Mr. DUNCAN. Mr.

Mr. FIERCE. One comment on the timing. You had indicated is
the time for procurement and project delivery the same, and all of
us here nodded our heads. You also, though, have to look at when
the project can be delivered.

So, I believe when we did the 895 project in Virginia, that project
was on the State’s wish list. We were able to bring it forward by
about 17 years, and deliver the project earlier. So there you kind
of get into the comment Mr. Barletta made earlier about waiting
10 years for this improvement to be made. So, not only do you de-
liver the project quicker, when costs are lower, but you also have
that public sector benefit of there is 10 years that the traveling
public is enjoying the congestion relief, and enjoying the asset that
you have delivered earlier.

So the actual procurement might take the same amount of time,
and the design-build may take the same amount of time as in a
straight D-B delivery, but it may be that the P3 opens up funding
much earlier, and they bring the project forward in time by many
years. Again, I think on 895 it was estimated to be 17 years.
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Mr. RICE. I understand the financing advantage of a P3, and
that, you know, it is not public financing. At least some of it is pri-
vate. And it would appear to me—I don’t understand why, I
guess—except that maybe the contractor pays a little more atten-
tion when he is building upfront—but why the cost would be any
different if you did the design-build inside or outside of a P3. It
would appear to me the cost should be exactly the same in a nor-
mal world.

But—so when you get into the financing mechanism, that financ-
ing costs money. Private companies are not going to—they are not
going to put their money up unless they get a reasonable return.

Mr. DUNCAN. I am sorry, the——

Mr. RICE. The taxpayers are paying that—I am sorry. The tax-
payers are paying that return as an additional cost on the project,
in exchange for shifting risk.

Mr. DuNcaN. We have got to move on to——

Mr. RICE. Sorry.

Mr. DUNCAN. So Mr. Maloney?

Mr. MALONEY. Thank you all for being here. Thank you, Mr.
Chairman, for convening the panel. I just have some questions on
the Federal Government’s role in all this TIFIA. Is TIFIA program
the right size? Or should be bigger?

Mr. Bass. I think, under MAP-21, it is much closer to the right
size than it was previously. And so I think, and would hope going
forward, that you and your colleagues are able to continue it at
least under the MAP-21 levels.

Mr. WASHINGTON. And I would agree with that. You know, bigger
is always better. So I would say if we can increase it, that would
be great. I think if—streamlining the process would be wonderful,
both on the TIFIA, the RIF, and the PABs. The public activity
bonds definitely, we would like to see that increased. I think that
is a huge tool for P3s around the country.

Mr. FIERCE. Yes, we believe that TIFIA is a great program. I
think the word “streamlining” is exactly what we would like to see
happen there, make the process more efficient——

Mr. MALONEY. Could have been a little faster on the Tappan Zee?

[Laughter.]

Mr. FIERCE. The Tappan Zee was quite remarkable. But I would
also echo everyone’s comments on PABs, absolutely the life blood
of P3 and transport in the United States. And we would love to see
PABs topped off, or the cap lifted.

Mr. MALONEY. Mr. Kile, you have an opinion about that?

Mr. KiLE. CBO doesn’t have an opinion on the size of these pro-
grams.

Mr. MALONEY. Fair enough. Is—if $1 billion is about right, would
$5 billion be better? Or is there an upper limit that you would like
to see? In other words, what is the right size? Do you have a view
on that for TIFIA?

Mr. WASHINGTON. On the—oh, TIFIA. Not sure what the right
size is, but doubling it would be nice.

Mr. MALONEY. And what about the project—what about the per-
centage of the project that it covers? Is that—do we have that
right, at 49 percent? Or is that too high, too low?
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Mr. Bass. I think Congress has it right at 49 percent. However,
the implementation remains at 33 percent. Even though MAP-21
allows for the participation to be up to 49 percent, I am not aware
of any project that receives more than 33 percent. I am aware of
a few that asked for the 49 percent and were told to reapply at 33
percent.

Mr. MALONEY. Right, right. And I take it, then, by your answers,
which anticipated my question, that the cap on PABs, you would
like to see that higher, as well?

Mr. WASHINGTON. Absolutely.

Mr. MALONEY. And is this a diminishing return? I mean and—
I mean we—I think what people need to understand about TIFIA,
right, is that it—that for the amount of credit assistance we are
giving, the amount of project cost is a multiplier of that that we
are supporting. And I think with 49 loans, we are at something like
$59 billion of project costs that TIFIA has.

I mean let me just ask you all. Of those 41 loans that the TIFIA
program has made, how many of those projects would be going for-
ward without those TIFIA loans? Do you know? Do you have a
sense of that? Is the answer none of them?

Mr. BAss. I can speak for in Texas, and without TIFIA assistance
for the projects in Texas, I am not aware that any of them would
be moving forward.

Mr. MALONEY. Certainly not the Eagle project, right?

Mr. WASHINGTON. No.

Mr. FIERCE. Few, if any.

Mr. MALONEY. Right. Is it fair to say that the TIFIA program has
probably been the most successful Federal infrastructure policy of
the last 15, 20 years?

Mr. FIERCE. I think we would certainly add our voice to that.

Mr. MALONEY. Let me ask about DOT’s role. Would you—what
do you think about the creation of a P3 unit within DOT to assist
States with sort of best practices?

Actually, excuse me. Before I leave TIFIA—because I have only
got a minute left—on SH 130, are we going to see—what is going
to be—are we going to see a bankruptcy on that? And what is going
to be the hit to the TIFIA program if we do?

Mr. Bass. I am not sure on the southern segments 5 and 6 on
State Highway 130. Been reported and downgrades by Moody’s rat-
ing agency for the bank loans that are on there. I think there is
another payment coming up this summer, and after that, and it
will be interesting to see if the developer and their investors are
able to work to restructure. But I think we will know more by the
end of this year.

Mr. MALONEY. Let me just ask you in the time I have remaining,
Mr. Fierce, DBEs. Would you support increasing the prominence of
the DBE requirement within an expanded TIFIA program?

Mr. FIERCE. Well, the devil is in the details, but we certainly see
P3 as a platform that allows better delivery against those goals.

Some of the goals can be quite demanding already. Our goals on
the Capital Beltway for DBE and SWaM content was 40 percent.
So we are not here advocating let’s continue to tighten, tighten,
tighten. Let’s actually deliver against the goals we have. Let’s see
better progress against what we are doing already. And we think
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that P3, through the best value procurement process, really enables
folks to give those programs their due. And we think they do de-
liver better results than conventionally delivered road and bridge
programs.

Mr. MALONEY. Well, thank you, Mr. Chairman. My time has ex-
pired, but I—in a future opportunity, I would love to hear more
about the role of DOT, creation of a P3 unit within DOT, what the
proper Federal role is in assisting the States who are obviously on
the front lines of this. And I appreciate the indulgence. Thank you.

Mr. DUNCAN. Well, thank you very much. Mr. Meadows, thank
you for your patience.

Mr. MEADOWS. Thank you, Mr. Chairman. Appreciate your lead-
ership. Thank each of you for your testimony, and sharing your
ideas today.

Mr. Washington, I will start with you. Your written testimony
was very detailed, extremely detailed, and so I want to compliment
you on that and, obviously, ask you, in your experience, what is the
greatest danger of a P3 becoming nothing more than a Big Govern-
ment program with all the inefficiencies of perhaps Government
agencies? Because I heard your testimony earlier. You said you
really just care about getting somebody from one place to the other
and it taking 30 minutes, which was refreshing to me, because as
we add rules and regulations and review processes on top of it, you
know.

So, what advice would you have for this panel on how we can
avoid just becoming a bigger bureaucracy, as it relates to P3s?

Mr. WASHINGTON. Well, thank you for the question. I would say
the greatest danger is not putting together a comprehensive conces-
sion agreement. I go to bed every night on Saturday nights reading
the concession agreement for the Eagle project. I think where P3s
get sort of sideways is not being very, very tight on what you ex-
pect, especially in the operating and maintaining phase.

Mr. MEADOWS. So what you are saying is to go with that conces-
sion agreement, to make sure that you have dotted your Is, crossed
your T’s, and that there is not things that are either left out, or
cost overruns that say, well, that was not part of our concession
agreement, we are going to charge you extra for that? Is

Mr. WASHINGTON. Yes, sir.

Mr. MEADOWS. Put in laymen terms?

Mr. WASHINGTON. Yes, sir.

Mr. MEADOWS. OK. So let me bounce back to TIFIA and some of
the questions as it relates to that. What—in terms of concurrent
review with regards to TIFIA and speeding up the process, is that
something that you think that we could do? Or is there a certain
pecking order that must take place, or would that help?

Mr. WASHINGTON. Concurrent reviews are always welcome. We
were really blessed to be, one, in the Penta-P program that DOT
FTA put together, that streamlined approach. We have a term that
we went from concept to contract in 3 years. And that is really un-
heard of, I think, when you look at new starts and projects and all
of that. So, going into the Penta-P program, concurrent reviews,
the fact that the Federal Transit Administration brought on a con-
sultant team, a third-party consultant team, to review some of the
submittals further, helped streamline that process.




27

So, I do believe that, in our case, the streamline approach was
instrumental in our success, and I would encourage that to con-
tinue.

Mr. MEADOWS. All right, because we are all—each one of these
projects are very different. And so, to say one is successful, and
more successful because—it is comparing apples and oranges.

Mr. WASHINGTON. Right.

Mr. MEADOWS. Can you help this panel and this committee actu-
ally work with the chairman to define some of those what is a—
how do we define success, you know? Is a 3-year approval process
success? Is a 5-year? Can you help us, based on the success of your
project, define those limits, in terms of where we should look more
for concurrent review and approval processes?

Mr. WASHINGTON. Well, to define success, some of the things that
I put in my report talked about those performance specifications,
rather than detailed design specifications. Establishing a rigorous
schedule and timelines. I think a lot of times we get sidetracked,
as public agencies, with missing deadlines.

Mr. MEADOWS. So you would suggest that procurement and those
timelines be tied to the TIFIA application and procurement proc-
ess, then?

Mr. WASHINGTON. As best as you can, I would say. But the
schedule that I am talking about is just the general, overall pro-
curement schedule.

Mr. MEADOWS. Right.

Mr. WASHINGTON. And that could be extended to reviews by DOT
and other entities, as well, sticking to those.

Mr. MEADOWS. My time is about to expire. I will yield back, Mr.
Chairman. I thank you for your leadership in this matter.

Mr. DuNncaN. Well, thank you very much, Mr. Meadows. We will
go—MTr. Barletta, do you have anything else you—all right. We will
go back to Mr. Capuano, and then I will conclude at the end.

Mr. CapuaNoO. Thanks, Chairman. And, again, gentlemen, thank
you. I think this stuff is great. I like this much better than the typ-
ical hearings we have. I have actually stayed awake, and alert, and
involved.

[Laughter.]

Mr. CAPUANO. But I do want to raise a couple of, obviously,
issues that both are on my mind, and some of them that came up
in the meantime.

I just want to be clear that everybody here understands. Private
activity bonds exist because, and solely, because of Federal tax pol-
icy. And, by the way, for those of you who haven’t read it, the—
Chairman Camp’s proposal would repeal private activity bonds.
And his estimate—actually, not his estimate, the estimate of the
Joint Committee on Taxation—is, over the next 10 years, that
would raise—by repealing, it would save our paying out $23.9 bil-
lion of taxpayer money.

So, when you say that private activity bonds are not taxpayer-
funded, they are. They only exist because the Federal taxpayers
are actually giving tax dollars to investors. Otherwise, those inves-
tors go someplace else and make more money. Natural thing. So I
just want to be clear about that, that is a big, bold line I want to
draw under that.



28

I also want to go back to what I said, Mr. Bass, Mr. Washington,
especially the comment you made, Mr. Washington. I know—I am
a former mayor. Your job is to build things and to move people. I
get that. My job is a little bit different. And that is why I don’t
blame you for taking the money from any place you can get it. Mr.
Fierce, you are in the private sector. Your job, your people’s job, is
to build things. You get the money from anywhere you want.

But there is a big problem to me—at least a big question coming
on these things. I am getting the feeling slowly that private activity
bonds and TIFIA and P3s are all because we, in Congress, don’t
have the courage to put the money into things that you need: a
Highway Trust Fund, transit fund. And I would just simply ask
you, would you really, Mr. Washington and Mr. Bass, forget the
policy and the philosophy? If you want to build things, wouldn’t it
be just easier if we did what we need to do, and find a way to fund
the New Starts program? I am looking at your Eagle. Half the
money is coming out of New Starts. That is traditional.

Mr. Bass, I looked at some of your numbers, though not as clear,
but the same idea. Most of your money is coming out of traditional
financing on State and Federal Government thing. Wouldn’t it just
be easier if we fully funded the Highway Trust Fund, or if we fully
funded the New Starts program, or some of the other traditional
programs that we have, rather than trying to come up with all
these fancy ways to avoid us doing something that no politician
wants to do?

Mr. Bass. I would say yes. Generally, the most efficient way to
purchase anything is with cash. However, I didn’t purchase my
house with cash, because I am not in that position——

Mr. CAPUANO. But even the traditional way is not cash. States
almost always float bonds on these, but they are traditional bonds
in the traditional sense of the word. They are straightforward.
They are not secondary, backed up by taxpayers another way. They
are straightforward State bonds.

Mr. Bass. Right. And so, I would perhaps argue with the $23.9
billion savings, because if private activity bonds weren’t there,
would States then issue—still at tax-exempt rates, so the Federal
Government is still not receiving the income

Mr. CApUANO. That is a fair point.

Mr. Bass. Or, conversely, do the projects just not happen?

Mr. CApuaNO. Well, see, that is the other thing——

Mr. BAss. And what does that do to the overall economy?

Mr. CAPUANO. I understand. But if we put more money on the
table, these projects would happen. And that is part of the problem,
is that—Mr. Fierce, you say 17 years on a project. Well, of course,
if I put more money on the table, projects are going to happen
quicker. And it may not be 17 years, it may be a different
prioritization. But the fact that we are putting money on the table,
even directly or indirectly, makes projects happen faster shouldn’t
come as a surprise to anyone.

And I tell you, Mr. Fierce, be careful of your examples, because
the one you picked, the Pocahontas, is in trouble, and we all know
it. So I don’t want to nitpick, because I don’t have a real problem
with the ones that are in trouble, I really don’t. I am not afraid
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of all of us making a mistake and hopefully learning from whatever
mistakes we make.

But I also want to talk to Mr. Kile. When you did these things,
I mean some of the things—we talked about cost. First of all, it
bothers me a little bit to say that future elected officials won’t do
their jobs. I am a former mayor. I maintained my roads. Now, I
will tell you that I did make difficult decisions. Some of those dif-
ficult decisions? Yes, some maintenance on roads or buildings
didn’t happen when I really wanted it to happen, because I had to
hire another cop, or another teacher, or whatever it might be. So,
yes, that is difficult.

But when we say that we don’t trust future elected officials to
do their job, we are also tying their hands in whatever crisis they
may face 20 years from now. Some of the TIFIA bonds we are
doing, the principle and interest don’t become due for 15 or 20
years. Fifteen to twenty years from now, I don’t know what Denver
or what Texas is going to be facing. Maybe the Governor then will
want to do something different with that money, and won’t be able
to, because the Governors today and the mayors today said, “We
are tying your hands, we are going to do this.”

Now, I think that is terrible of us to say that all future elected
officials won’t do their jobs as well as we do, we are better than
them. That is ridiculous, it is insulting. And, to be perfectly honest,
I always think that the next generation, hopefully, will do better
than us. Not worse, but better.

But, Mr. Kile, I want to go back. When you did some of your
numbers, did you take into account the tax losses given to investors
for depreciation costs when they buy these things?

Mr. KiLE. So on the specifics of the tax loss, the depreciation,
that would be a JCT estimate. But I think the general principle
that you are on here is that the TIFIA is a loan from the Federal
Government, and it is a loan at——

Mr. CAPUANO. It is a great loan. I wish I could get one.

Mr. KILE [continuing]. At preferred interest rates

Mr. CAPUANO. For my house.

Mr. KILE [continuing]. That they can’t on the private market,
and that that imposes costs on the Government.

And similarly, tax-preferred bonds like private activity bonds are
a kind of debt instrument that does impose costs on the taxpayer.

Mr. CAPUANO. But did you—I apologize—did you take into—I
mean, as I understand it, the people who invest in these things—
Texas cannot, and Colorado cannot depreciate your highways, be-
cause you don’t pay taxes anyway, so you don’t get depreciation.
Private investors get to deprecate their investment in these items.
And I have—my old days, before I became a full-time elected offi-
cial, I was a tax attorney, 100 years ago—so, you know, you don’t
want me doing your taxes any more, but I still remember the con-
cepts.

I have never really liked the concept of depreciation, but that is
a different issue. Whether you like it or not, it is a massive item
when you invest in something on a tax sheet. And did you take—
and that costs—that money comes directly out of the pockets of
Federal taxpayers. If you get—if somebody else gets depreciation,
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I, as a taxpayer, have to pay it. So did you take that into account,
or did you not?

Mr. KiLE. Yes. As a general statement, that is one of the things
that equalizes the cost

Mr. CAPUANO. So you did.

Mr. KILE [continuing]. Between public and private borrowing.

Mr. CAPUANO. And did you take into—for instance, I read in—
I think it was your report, one of these reports—that both the peo-
ple of Illinois and the people of Indiana, one of their complaints,
or two of their complaints, one of which had to do with mainte-
nance, they said that some of the private people weren’t maintain-
ing, but I will leave that alone. The other one, they were both pret-
ty uniform that there was traffic diversion off of the roads that
were sold, and on to other roads.

Now, again, I can’t speak for individual projects, because, obvi-
ously, some projects don’t divert traffic, but some projects do, espe-
cially when you raise toll rates. Did you take into effect the—any
estimated costs on the increased cost to those local cities and
towns, or to the States, or whoever maintains those roads, when
you divert 10 or 20 or 30 percent of your traffic off of one road and
you put it on another road? This other road now has to be main-
tained at a higher capacity. Were any of those costs factored in?

Mr. KiLE. Right. So CBO actually generally does not assess the
cost of any individual project. But I think the experience with the
Skyway, for example, has shown that, as tolls have gone up, that
some traffic has moved to other roads.

Mr. CApUANO. I guess, again, for me, I love the idea of coming
up with new tools in the toolbox, I really do. I know I am probably
sounding like I am not a big P3 guy, but it is not really the fact.
I actually like the idea, I just want to make sure that we are trying
to find the ones that work, versus the ones that don’t, and, in the
long run, what is best for the taxpayers. And, in the long run, mak-
ing sure that tomorrow—and, again, I come from Massachusetts,
and I will tell you that we have had two major projects in my life-
time that have actually tied up Federal dollars because they ran
into problems at the time and they had to put bonds out that basi-
cally said we will put up and we will pay for the next 10 or 20
years future Federal dollars.

Right now, today, the Commonwealth of Massachusetts is losing
hundreds of millions of dollars each year directly from the Federal
Government, because it comes from the highway fund and goes di-
rectly into paying for past activity, which means we don’t get to
build the bridges or the roads or whatever it is today that we
would otherwise be doing.

And I am really concerned about that, because my big fear is you
move a project up 17 years, yes, I get to use it. What happens 17
years from now when the next guy needs to do a road or a bridge?
I have used their money. And I am really not interested in a
drunken evening out, spending the family jewels to, you know,
have a good time tonight. Now, don’t get me wrong. Tonight it is
going to be a great idea. But tomorrow it is not such a great idea.

And that is kind of what I am trying to do. I am trying to find
out the financing of these things. And I would appreciate, Mr.
Bass, Mr. Washington, any details you can send me on the financ-
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ing—well, within reason, I don’t want 10,000 pages, because my
staff will get killed. But I would really like to see. Again, I am not
trying to prove anything, I am just kind of trying to figure out
where P3s really should fit and where they shouldn’t. And we
might not even be there yet. We may not be able to make that
judgment. But, if you can, I really appreciate that.

Mr. WASHINGTON. Just a quick comment, and I really appreciate
your comments. The PABs, TIFIA, all of these things are great pro-
grams. But I would just as soon not do them, and not have to do
them. So, to answer your question whether the Congress can make
this all easier by doing a new transportation reauthorization bill,
amen and hallelujah.

So, I think the other piece of this is project management, good
project management. I think that is a huge key. That is what I was
getting to when I talked to schedule adherence, and all of those
kinds of things. That is a whole other piece. When you mentioned
the projects in Massachusetts, those projects are all over the coun-
try, I think, just bad project management leading to cost overruns
and all those things.

But just to go on record, great programs, PABs, you know, we
love those things. We are doing them because we have to do them,
as I see it. And if we had a good transportation reauthorization
bill, and New Starts programs, and all those things, we probably
would not have to do these things, which I would welcome.

Mr. CApUANO. Thank you, Mr. Washington.

Mr. Bass. I would echo that, and perhaps offer that some of the
concerns you have with private activity bonds, or what I am hear-
ing you say, is true whether that is a State general obligation bond
or a State revenue bond or a State—the State is issuing debt and
taking future revenues in order to get a project delivered today,
whether that is associated with a P3 or not.

Mr. CAPUANO. Right.

Mr. BAss. And so, those policy decisions are being made at the
State and local level every day, in part because of the funding chal-
lenges that they are faced with.

Mr. CAPUANO. That is true. Thank you very much, and I really
appreciate the chairman’s indulgence.

Mr. DuNcAN. Well, good comments. Thank you, Mr. Capuano.

Mr. Barletta, any additional thoughts?

Mr. BARLETTA. No.

Mr. DuNcCAN. All right. Let me just say this. I am so pleased that
we have had participation, active participation, by almost all the
members of this panel, the congressional panel, and then we have
had a great panel of witnesses. And you all have been, I think, very
helpful, and have really impressed me.

But let me just say a few things. You know, this is my 26th year
on this committee, and I had several chances to move to other com-
mittees, but I chose to stay here because I think the work of this
committee is extremely important, and I am interested in all the
things that we work on. It has been referred to over the years as
the committee that builds America.

And I also have liked the bipartisan manner in which this com-
mittee has operated during most of that time. During that time—
we have 6-year limits on chairmanships on the Republican side. So



32

I chaired the Aviation Subcommittee for 6 years, I chaired the
Water Resources and Environment Subcommittee for 6 years, I
chaired the Highways and Transit Subcommittee for 6 years. So all
very different kinds of things. But probably the most frustrating
thing to me during all of that time is the length of time these
projects take, when I think they could be done—and everybody tells
me they could be done in half the time or a third of the time. And
some other countries are doing things much faster.

And then, also, I have noticed through the years that when we
are forced to, we do these projects faster, like the Interstate 35
bridge in Minnesota, or some of the earthquake work in California,
different things. But it is—in the past, it has always been the envi-
ronmental rules and regulations and red tape that have held things
up so much. And I have mentioned it many times in here.

I will never forget, years ago, the—in front of the Aviation Sub-
committee one time the Atlanta Airport people said it took 14 years
from conception to completion for their newest runway, which is
now many—several years old. But it was all this environmental
stuff. And then, when they finally got all the approvals, they did
the runway in 33 days. Now, they did it in 24-hour days, they were
so relieved to get all the approvals, so you could say 99 days.

And then, I chair the Highways and Transit Subcommittee, and
the Federal highway people come to us and they tell us two dif-
ferent studies, the last two studies they had, it said it took 13
years from conception to completion, and another one said 15 years
from conception to completion on the average highway project. And
these weren’t transcontinental roads, these were 9- and 12-mile
projects, and so forth.

Mr. Bass, do you see any—hopefully, some of the things we put
in MAP-21 have helped, but I will ask any of you if you want to
make any comments on that. Are we—we paid lipservice for years
to environmental streamlining. Are we finally starting to make
some progress in that area? And how do you, Mr. Bass—how has
Texas aligned the P3 process with all the environmental rules and
regulations? Any comments?

Mr. Bass. Well, first, commenting on MAP-21, we are excited
and in the process of taking over the lead responsibility, similar to
what California did a few years ago, on the environmental review.
And we think that is going to save a tremendous amount of time
through the environmental process, as much as 25 percent is what
I am hearing.

But you are exactly right. The—on the P3 side, it is critical as
we go through the procurement, to make sure that the project is
on schedule, or already has been environmentally cleared, so we
don’t get an elongated procurement with the private sector as we
keep waiting for the next permit, or the next environmental review.
But we are excited by the opportunity provided in MAP-21 for the
State to take over that primary role.

Mr. DUNcCAN. All right. Mr. Washington, you know from an ear-
lier comment I made—and Mr. Capuano has been much more ar-
ticulate about this—but I have great concern about, you know, a
few years down the road, how these projects turn out. And what
recourse—are you satisfied with the recourse that your agency has
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if a private sector operator doesn’t meet the contractual terms of
service 5 years from now, 10 years from now?

Mr. WASHINGTON. Yes, sir, we are, because we have put together
a very comprehensive concession agreement. This is a 28-year oper-
ating and maintaining agreement with penalties and incentives.
The penalties are much harsher to the private sector than the in-
centives are. And so, there is great incentive, I believe, for the pri-
vate sector to keep the system operating in a good state of repair.

One quick example that I thought was very, very relevant in pre-
paring to come here is we had a couple of bridges that were not
up to the requirements for the program. And because the conces-
sionaire, the private-sector concessionaire team has, I think, to
maintain and operate those bridges for a 28-year period, they came
to us. It was really a combination of us and them coming to me and
saying, “Hey, listen, we need to replace these girders.”

Now, I have to think that some design-build firms would have
tried to give me the key and walk away after the construction on
that defective bridge. Not all of them, but that could have hap-
pened. But the incentive to make sure that bridge was ready, be-
cause they have to operate and maintain it for a 28-year period,
and the specter of penalties, I think, provided some pretty good in-
centive to replace those bridges with no impact on schedule or cost.

And so, that example, when we talk about a full design, build,
operate, maintain, and the life-cycle piece that Mr. Bass talked
about, I think you get that if you put together a very good conces-
sion agreement, and there is great incentive to operate and main-
tain without being penalized.

Mr. DuncanN. All right, thank you very much. Mr. Fierce, I
thought Mr. Rice, Congressman Rice, asked a real good question.
He asked, “How do we keep these very big P3 projects from becom-
ing just another Big Government-type project?” And we heard Mr.
Kile say that, basically, in the projects of the limited studies that
they have been able to do so far, that the costs have been roughly
the same in the private sector and the public sector.

Do you—you represent, or you work for a very large corporation.
I know there are some economies of scale, but do you sometimes—
does your company sometimes operate like a Big Government enti-
ty? And how do you keep it from doing that?

And, secondly, in any of the projects that you have firsthand
knowledge about, do you think the public sector could have done
them as cheaply or more cheaply than your company has?

Mr. FIERCE. Well, in terms of the risk of a large corporation act-
ing like a large bureaucracy, that is very real. And, you know, we
try to avoid that by driving down decisionmaking authority and ac-
countability as much as we can into the smaller operating seg-
ments. Presumably, that same lesson works in Government, but
that is probably way above my pay grade.

But in terms of kind of the big bureaucracy in terms of project
delivery and how does it operate in one project to the next, yes,
there is—some are better and more streamlined and less bureau-
cratic than others. It really does kind of devolve to the final P of
the PPP, which is the partnership.

When we really hit it out of the park and have a great project
that we are proud of, typically our public-sector partner is also very



34

proud of it, and it is because everybody has rolled up their sleeves
and really acted in a collaborative manner, rather than—some-
times conventional project delivery tends to be a bit
confrontational. And the best of the P3s tend to be very collabo-
rative, and the partnership aspect of it really delivers value.

Mr. DuNncaN. Well, you did—Mr. Washington talked about a
$300 million savings on his project, and you talked about the $1.7
billion in savings, if I understood you correctly, on the Tappan Zee.
Is that correct, $1.7 billion?

Mr. FIERCE. Yes. I was quoting from Chairman Milstein.

Mr. Duncan. OK.

Mr. FIERCE. Against their internal estimates.

Mr. DuNcaAN. All right. Mr. Kile, why—in your studies that you
have done, why do you think other countries have gone so much
more into public-private partnerships than we have, here in this
country?

Mr. KiLE. We really didn’t—I don’t think I have a complete an-
swer on that. We really didn’t look very carefully at the reasons
that other—some other countries have used them more heavily
than in the United States.

Mr. DUNCAN. Did you look—so did you look at public-private
partnerships in other countries?

Mr. KiLE. I am familiar with some, but I really haven’t looked
at them systematically.

b Mr. DuNcAN. I think we are going to try to look into that a little
it.

Last week, Mr. Capuano and I and others went to an Aspen In-
stitute breakfast with the president of the World Bank. And he
was—he really impressed me. I thought he was one of the smartest
men I have ever heard. And he was a former president of Dart-
mouth.

And, anyway, he said he was becoming obsessed with trying to
figure out a way that the—to help the public sector be able to de-
liver benefits to the public as efficiently and at the same cost or—
as the private sector. And he said right now we are a long ways
from that. And he thought the main reason was—is that it is so
hard, it is very difficult to get rid of poor, or bad, or incompetent
employees in the public sector. I mean do you see that, or agree
with that, or—you seem to say—or the impression I got was that
you said the public sector was delivering efficiencies just as good
as the private sector, or almost as good.

Mr. KiLE. So we didn’t look at that particular issue, with respect
to employees. Basically, I think in our review of studies that have
looked at both public and private partnerships in the traditional
approach, as I said, they are a little cheaper and a little faster. And
I think that that experience is probably a reflection of the commu-
nication that goes on and the coordination in different phases of
the program. And that is the evidence for that conclusion.

Mr. DuncaN. All right. Well, thank you. Thank you very much.
I have really enjoyed this hearing, and I appreciate your hard work
that you have put into your testimony. And you have provided a
lot of good information to the panel.

And that will conclude this hearing. Thank you very much.

[Whereupon, at 11:51 a.m., the panel was adjourned.]
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Chairman Duncan, Congressman Capuano, and
Members of the panel, thank you for the iavitation to
testify on issues related to public-private partmerships. My
testimony draws on an earlier report by the Congressional
Budger Office (CBO) on rhis ropic.!

Summary

The Unired States has a network of over 4 million miles
of public roads. That system has faced increasing
demands over rime: The number of vehicle miles rraveled
(both passenger and commercial) rose from approxi-
mately 700 billion in 1960 to just under 3 tillion in
2012 (see Figure 1). In 2012, the federal government and
state and local governments spent abour $155 billion (in
2013 dollars) to build, operate, and maintain roads. (This
testimony adopts the practice of the Federal Highway
Admiinistration in using the words “highway” and “road”
synonymously.) Almost all of those infrastructure projects
wete undertaken using a traditional approach in which a
state or local government assumes most of the responsi-
bility for carrying our a project and bears most of its risks,
such as the possibility of cost overruns, delays in the con-
struction schedule, and, in the case of toll roads, shortfalls

in the road’s revenues.

Some observers assert that an alternative approach, using
a public-private partnership, could increase the money
available for bighway projects and complete the work
more quickly or at a lower cost than is possible through
the rraditional method. Specifically, such a pattnership
could secure financing for a project through private
soutces that might tequire more accountability and could
assign greater respansibility to privare firms for carrying
out the wotk. For example, a private business might take
on the responsibility for specific tasks, such as operations

and maintenance, and their accompanying risks.

This testimony addresses the potential role of the private
sector in two aspects of carrying out highway projects: the
financing of projects and the provision (thar is, the
design, construction, operation, and maintenance) of
highways. In particular, CBO concludes the following:

1. Congressional Budget Office, Using Public-Private Pastnerships 1o
Carry Out Hightway Projecss {January 2012), www.cho.gov/
publication/42685.
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B Private financing will increase the availability of funds
for highway construction only in cases in which states
or localities have chosen to restrict their spending by
imposing legal constraints or budgetary limits on
themselves. The reason is that revenues from the users
of roads and from taxpayers are the ultimate source of
money for highways, regardiess of the financing mech-
anism chosen,

B The cost of financing a highway project privately is
roughly equal to the cosr of financing it publicly after
facroring in the costs assaciated with the risk of losses
from the projecr, which taxpayers ultimately bear, and
the financial transfers made by the federal government
to srares and localiries. Any remaining difference
between the cost of public versus private financing fot
a project will stem from the effects of incenrives and
conditions established in the contracrs that govern
public-private partnerships.

B On the basis of evidence from a small number of
studies, it appears that such parenerships have built
highways slightly less expensively and slightly more
quickdy, comparted with the traditional public-sector
approach, The relative scarcity of dara on public-
private partnerships for highway projects, however,
and the uncertainty surrounding the results from the
available studies make it difficulr to apply their
conclusions definitively to other such projects.

Figure 1.

Miles of Public Roads in the United States and
Vehicle Miles Traveled, 1960 to 2012
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Table 1.

Stages and Types of Activities Involved in Providing Highways

Stage Activities

Design Completing plans for the project, which includes producing architecturat drawings and selecting construction
materials and the construction site.

Build Constructing the road, which includes reviewing conditions at the building site, providing construction staff and
materials, selecting and, when necessary, ding the design to address problems discovered during
the construction phase.

Finance Providing capital for the praject, which may include issuing debt or equity and verifying the feasibility of plans for
repaying debt or providing returns on investment.

Operate Ensuring the continuing performance and availability of the highway, which inciudes removing debris and snow and
coltecting tolls and data on traffic.

Maintain Keeping the project in a state of goad repair, which includes filling potholes, repaving or rebuilding roadways, and

ensuring the integrity of bridges and highways.

Source: Congressional Budget Office.

Approaches to Carrying Out

Highway Projects

Highway projects comprise five major stages of acrivity—
typically teferred to as design, build, finance, operare, and
matintain-—that either the public or the private secror can
carry our (sce Table 1).

The Traditional Approach

The traditional approach to providing roads, known as
the design-bid-build approach, is used nearly uniformly
across the United States. It is mainly a public-sector
endeavor, in which state ot local governments pay for
projects with some combination of their own funds,
funds provided by the federal government, and borrowed
funds that are uitimarely repaid by revenues from raxes or
tolls. Once funds are secured, a public manager—gener-
ally a state department of transportation or other public
authority—either designs the highway project itself or
contracts with a private firm to design ir. A different pri-
vate entity, which is usually selecred on the basis of the
lowest-cost bid, then carries out the project. A public
agency manages the longer-rerm operarions and mainte-
nance of the highway, although thar public entity may.
again, contract with a private firm to perform some of
those tasks.

Under the traditional approach to highway projects, pri-
vate firms that have signed contracts to construct a road
or perform other project-related tasks take on only a lim-
ited amount of tisk. For example, they retain the ability
to pass on to the public agency any increase in their costs
as a result of unforeseen changes in the scope or details of
the project, a fearure of the traditional approach that
increages the chances that the private firm’s costs will
exceed its bid price. For its part, the public agency retains
a high degree of control over the highway during its
useful life.

Public-Private Partnerships

The term “public-privare parmership” refers to a variery
of alternative arrangements for highway projects thar
transfer more of the risk associated with and control of
a project 1o a private partner. That transfer is achieved in
part by bundling some of the elements of providing a
highway. Some observers apply the term “public-privare
patinerships” only to projects that include capital from
private sources. For this restimony, however, CBO has
adopred a broader definition of the term to include any
contractual arrangement thar rransfers more tisk from the
public secror 1o the private sector than is the case under
the traditional (design-bid-build) approach. That defini-
tion allows consideration of potenrial increases in
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Table 2.

Number and Value of Public-Private
Partnerships for U.S. Highway Projects,
1989 to 2013

{Billions of 2013 doliars)
Value of Contract

Design-Buiid Projects®

{Number: 69)
All Projects 36.6
Average 05
Largest Projects
Tappan Zee Bridge (New York} 31
I-15 Reconstruction (Utah) 19
State Highway 130, Segments 1 to 4
{Texas} 17
Design-Build-Finance
Projects {(Number: 13)
All Projects 43
Average 0.3
Largest Projects
Northwest Corridor {Georgia) 0.6
1-75 Coltier/Lee County
(Florida} 0.5
Route 3 North (Massachusetts} 0.5
Design~-Build-Finance-
Operate-Maintain
Projects (Number: 16)
All Projects 19.6
Average L2
Largest Projects
1-635 LBJ Freeway {Texas) 29
North Tarrant Express {Texas) 2.2
1-495 HOT Lanes {Virginia) 21
Total Public-Private
Projects (Number: 98)
All Projects 60.5
Average 0.6

Souwrce: Congressional Budget Office based on “U.S. and
Canadian Transportation Projects Scorecard,” Public
Works Financing, voi. 285 {September 2013}, pp. 30-33,
hitp://pwiinance.net/,
Notes: Only projects with a value greater than $50 miliion are
included in the table.
HOT = high occupancy/tol.
a. Covers projects with and without a warranty in which the con~

tractor guarantees the integrity and quatity of the finished prod-~

uct and covers projects that may alsc inciude operations or
maintenance responsibilities but not financing.
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efficiency from the private sector’s involvement in ways
that do not include ptivate financing.

The use of such partnerships for providing highway infra-
structure is limited in che Uniced Stares. Berween 1989
and 2013, the value of conrracts for all such projects
whose costs exceeded $50 million was only ahout $61 bil-
lion, tepresenting about 1.5 percenr of the approximately
$4 rritlion (in 2013 dotlars) thar was spent on highways
during that period by all levels of government. The use of
public-private pactnerships is increasing, however; about
half of rhar $61 billion was committed in the past five
years.

Thtee main types of public-privare partnerships have
heen used in the United States:

B Design-build projects, the most common type of
public-privace partnership, are set up as fixed-price
contracts berween one private entity and a public
agency to jointly manage the design and construction
of a new road. Under such an arrangement, the private
party acceprs most or all of the risk of increases in
costs associated with the project.” The ulrimare source
of capital for a project comes from tax revenues or
tolls, and the public partner terains ownership of the
highway and control of the revenues dedicated to the
project and its operations and maintenance. Accord-
ing ro Public Works Financing, a monthly newsletrer
that has reported on public-private partnerships for
roughly 25 years, private firms and government agen-
cies jointly undertook 69 design-build projects with a
value of $50 million or more between July 1989 and
Seprember 2013 (see Table 2), wirh abour one-half
coming within the pasr five years.

B The same type of conrracr that is used for a design-
build effort can be used in a design-build-finance
arrangement except that in chis case, the private part-
ner provides the necessary up-front capiral and is gen-
erally repaid through rolls or by a stare or local
government in a seties of installments. Becween July
1989 and September 2013, public-private parener-
ships undertook 13 design-build-finance projects wich
a value of $50 million or more, with about one-third
coming wirhin the past five years.

2. Insome projects, the private partner also provides a waranty
the integrity and quality of the finished product,
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B The broadest private role encompasses the elements of
the design-build-finance strucrure but alsc inctudes
operations and maintenance petformed by private
firms. Those types of partnerships, known as design-
build-finance-operate-maintain arrangements, use the
same kind of contract as thar used for design-build-
finance projects except that in this case, the private
partner agtees to perform operations {such as the
removal of snow and debris and the collection of tolls)
and carry out maintenance on the highway for a spe-
cific period. The contract spells out how rhe private
partner is to be repaid for up-front and ongoing
expenses through furure tolls or other fees imposed on
users of the road or through “availability payments”
from state or local governments, which are financed by
teceipts from income or other taxes that are not linked
to the use of the road. {Such projecrs may also be
called build-own-operate-transfer parmerships
because the privare partner initially builds and owns
the road but then transfers ownership ro the public
parrner.) Between July 1989 and September 2013,
public-privare partnerships underrook 16 privately
financed projects with a value of $50 million or more
involving privare responsibility for operations and
mainrenance, with abour three-quarters coming
within the pasr five years.

The type of organization rhat serves as rhe private partner
in a public-private partnership varies widely depending
on the size of the project and the scope of the private sec-
tor’s role. For design-build public-private partnerships,
the private partner in many cases is a joint venture
between a design firm and one or more construction
firms; occasionally, one firm provides both services. In
many parrnerships that include privare financing, those
joint-venture entities contract with banks or other privare
lenders to provide capital. For highway projects that
include operarions and maintenance, the private partner
is generally a consortium of firms, led by a project devel-
opment and management company that in many
instances is a large multinarianal cotporation. That com-
pany delegates such tasks as construction, operations, and
maintenance to subsidiary firms or other pacties and
bears most of the risks associared with the project.

In a parrnership, the contractor assumes gtearer risks than
it would under the tradirional approach because the
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terms of the partnership’s contract generally limit the pri-
vate firm’s ability to renegotiate the contract in the event
of higher costs. Nevertheless, that advantage to the public
sector of transferring rhe risk and control of a project to a
private firm may have a downside: It may limit the gov-
etnment’s ability to respond to changing conditions or to
achieve other objectives that might improve the welfare of
the state’s or locality’s citizens but reduce the private part-
ner’s profits.

Private Financing of Highways

Mast highway projects are paid for with currenr state ot
federal revenues and are not financed through borrowing.
Bur sometimes a project is large encugh rhat the stare or
local government, or other public authority, must borrow
money to move the project forward. When thar is the
case, the public entity can provide financing either
through rradirional public botrowing—by issuing gov-
ernment bonds, on which investors are generally willing
to accept a relatively low rate of return because the bonds
are backed by the taxing aurhority of rhe public enrity—
or by joining with a private partner ro obwin privare
financing.

The total cost of the capital for a highway project,
whether that capital is obtained through a government or
through a public-private partnership, tends w be similar
once all relevant costs are takeu into account. Assessments
of the experience with private financing of highways in
the United States suggest that rurning to a private partner
does not typically yield additional financing, alrhough it
may speed its provision. Private financing can provide the
capital necessary to build a new road, bur it comes with
the expecrarion of a future return, rhe ultimare source of
which is either taxes or tolls.

Cost of Financing

A fundamental question abour public-private partner-
ships that use private financing is whether the private
approach can reduce the cost of a project’s financing, and
thus its total costs, when compared with traditional
financing. Answering that question requires a compre-
hensive measute of the cost of financing, which should
encompass the following:
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B The cost of the risk borne by taxpayers, including the
required returns on the investments of all claimants to
the revenues from the project, whether they be debt
holders or equity holders (the taxpayers, in the case of
pubticly financed projects);’®

B The cost of interest subsidies provided when interest
rates are lower than they would otherwise be, either
because the federal government provides financing at
lower-than-market rates or because the interest paid
on municipal debt is rax-exempt;

B The forgone revenues from depreciation allowances
that allow the private partner to reduce its federal
income rax liability; and

B Transaction costs, such as the cost to issue bonds, the
cost of monitoring and enforcing the terms of con-
tracrs, and any legal costs associated with obrtaining
the financing.

Broadly speaking, the comprehensive cosr of financing a
highway project privately is usually about equal ro the
cost of financing it through the tradirional public
approach if the cost of providing taxpayers with a fair
return on their equity investment is taken into account,
How a project is financed, though, may affect who bears
its costs. Financing a project with bonds whose interest is
exempt from federal raxation or with funds that reflecr
other subsidies from the federal government shifts the
project’s costs from state taxpayers to federal taxpayers.

It does not, however, reduce the roral cost of the project’s

financing.

Incentives

Although the comprehensive costs of finaucing a highway
project with private capital or with public borrowing are
largely the same, the incentives associated with private
financing may encourage the partners in the project to
reduce its costs and shorten irs schedule. In particular,
giving a private partner an equity stake in a project as well
as control over the project’s execution generally encour-

ages more efficient management than the tradirional

3. For example, revenues from a project might fall short of promised
payments on the debt, and in the case of publicly financed proj-
ects, the government would have to raise taxes or reduce spending
1o make up for the shortfail.
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approach affords. Under the traditional approach, a con-
tractor may have only a limited incentive ro control costs
because cost increases in many cases can be passed on to
the government. In conrrast, holders of equity claims
usually have more of an incentive to control a project’s
costs because they are the fast to be paid on a project and
will receive a payment only if the cash flows—from the
srate or local government directly or from toll revenues—
are sufficient to cover costs.

However, equity financing is not rthe only way to provide
incentives to contractors to manage projecrs efficiently.
Governments can use rhe tradirional approach in con-~
juncrion with other mechanisms to achjeve the same
ends. Alternatives include incentive payments ot penalties
that are contingent on the private contractor’s meeting
specific milesrones regarding costs or the project’s
completion.

Experience With Private Financing

Only a small number of highway projects in the United
Stares have involved public-private partnerships thar
included private financing, Assessments of those projects
indicate rhat such partnerships may accelerare the provi-
sion of financing—for example, by circumventing states’
self-imposed limits on borrowing—but they do not gen-
erally resulr in additional financing. Of the projects that
have been completed, some of those thar were financed
through tolls have failed financially because the private
partners overestimated the revenues that the project
would generate and were thus unable to fully repay the
project’s debt. Perhaps in response ro that history, projects
that are still uuder construction tely less on rolls for reve-
nues; more commonly now, private partners are comnpen-
sared through a state’s general revenues, thus limiting
their risk of not being repaid. Public-private partnerships
have also increasingly replaced the funds chrained
througb private means (at marker rares) with tax-exempt
bonds or bonds that provide a credit against raxes owed.
That change has brought the projects more in line with
the traditional approach, lowering the private partners’
costs at the expense of federal raxpayers and increasing
the amount of the government’s implicit equity and risk.
In doing so, newer projects may have diminished the
inceutives associated with private financing to control
costs and to be completed quickly.
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In addition, more-recent agreements have reduced private
partners’ debt-service payments—that is, interest pay-
ments on any money borrowed ro finance the projects—
by increasing rhe share of financing provided by the state
or locality or by the federal government. Accordingly,
financing provided by the federal TIFIA (Transporrarion
Infrastructure Finance and Innovation Act) program and
tax-exempt private activity bonds issued by municipalities
(to finance projects of private users) have become increas-
ingly prominent sources of funds for highway projects
involving public-private partnerships.

The history of privarely financed roads in the United
States encompasses 29 projects that are either under way
or have been complered during the past 25 years. The
value of the contracts for those projects totals $24 billion,
a little more than one-half of 1 percent of the approxi-
mately $4 rrillion that al} levels of government spent on
highways over the petiod. (Botb of those amounts are in
2013 dollars.} In the pasr several years, rhe number of
partnerships for road projects that have privare financing
has increased; two-thirds of the $24 hillion in contracts
has been committed in the past five years.

The amount of risk thar was transfetred to the private
partner varied from project to project. In some instances,
the financial risk was still borne primarily by raxpayers,
who were responsible for repaying debt incurred by the
private partner. For example, under a design-build-
finance program in Florida, private firms finance each
project entirely with private debt, which is to be tepaid
over a prederermined time—usually five years—with
future grants from the federal government, state funds,
and revenues from tolls paid by users of the completed
road. The state’s guarantee of repayments eliminares
much of the transfer of risk that takes place with other
projects that use private financing. Thus, the financing
for those projects is essentially public, and the public-
private partnership strucrure of those projects is similar to
that of the design-build approach.

[n other instances, the private partner bore more of the
tisk of the investment—specifically, that its money might
be losr if the project did nor produce the revenues that
were expected. Over the past 25 years, 10 such projects,
which varied in size but which all involved conrracts of
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more than $50 million, have been completed (see

Table 3). A review of those projects offers litrle evidence
that public-private partnerships provide additional
resources for roads except in cases in which states or local-
ities have chosen to restrict their spending by imposing
legal consrraints or hudgetary limits on theinselves. To
varying degrees, the projects that made use of private
financing took place in states in which the government
could have issued bonds to finance the work through tra-
ditional means. In some cases, however, the use of a
puhlic-private partnership accelerated the praject’s access
to financing by circumventing restrictions rhar some
states have imposed on rhemselves and that fimit their
ability to issuc additional debr. (Earlier financing of a
road project adds value when it allows the public to enjoy
the benefits of the new road sooner than would otherwise
be possible.)

Several such projects are still under construction (see
Table 4). New public-private partnerships have sought ro
reduce their borrowing costs by relying on publicly subsi-
dized borrowing through the TIFIA program and
through private acrivity bonds (PABs) issued by local
municipalities; the PABs have tax advantages that lower
the private partner’s debt-service payments. All but one
of those ongoing projects have made use of federal subsi-
dies through TIFIA. That choice of financing consrirutes
a return to some features of the traditional approach in
which the public sector retains greater risks, especially the
risk of default, as occurred in the South Bay Expressway
bankruptcy. Those projects also rypically secure loans or
grants from states or localities as part of their financing.

In the other cases, though, project managers responsible
for a project’s financing have had to take out bank loans.
That source of private capital had hecome more arrracrive
than usual for project managers because during the recent
economic downrurn, the yields for bonds in municipal
bond markers (including those of PABs) greatly increased

relative to those on alternative investments, making it

4. A private activity bond is a bond issued by or on bebalf of a state
or focal government to finance the project of a private business. By
giving some PABs tax-preferred status—penerally by making the
bonds’ interest tax-exempe—the federal government provides a
form of credit assistance.
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Table 3.

42

PUBLIC-PRIVATE PARTNERSHIPS FOR HIGHWAY PROJECTS

Completed Highway Projects That Used Public-Private Partnerships With Private Financing

SR-9% Camino  Aflantic City- South Bay SH-T0
Duifes Express  Coombia  Briganfne Southem  Pocahontas Route3  Expressway (Segments 485
Greenway  Lanes Bypass Tunnel Connector _Parkway North {S. Section) Sand ) HOT Lanes
Descriplion of the Project
Date of Opening 1995 1995 2000 2001 2001 2002 2005 2007 2012 2012
Location va. Calif. Tex. N.J. 5.C Va. Mass. Calif. Tex. Va.
Sources of Revenues Tolls Tolls Tolis Tolis/Taxes ol Tolls Taxes Tols Totls Tolls
Type of Public-Private
Partrership D8FO DBFQ DBEQ DBF DBF DBFO DBF DBFQ DBFQ DBFO
Length of the Road {Miles) iz 10 2 2 16 9 2 10 0 b2
Financial Structure and History
Bankruptcy Declared No No Yes Mo Yes Mo No Yes No No
Public Buyout of Private
Partners No Yes No No No No No No No No
Sources of Financing (Miffions of 20 doffars)
Private
Debt 462 161 96 155 260 690 506 a2 737 2
Equity 59 33 9 0 0 0 ] 220 227 376
Public
TIFIA program 0 0 0 0 0 o 0 74 462 633
Qther 0 0 0 300 0 o a o 0 1072°
Tota) Project Cost 521 p:3 1w 455 260 630 506 B 1427 2,081
Source: Congressional Budget Office based on data from the Federai Highway Administration.

Note: HOT = high occupancy/toil; DBFO = design-buitd-finance-operate; DBF = design-build-finance; TIFIA == Transportation Infrastruc-

ture Finance and Innovation Act.

a. The project relied on a casino’s future contribution to the Casino Reinvestment Development Authority as weli as on funds from the South
Jersey Transportation Authority and the New Jersey Transportation Trust Fund Authority.

b. The project included private activity bonds and loans or grants from states or localities.

mote costly to finance projects by using bonds. At the
peak of the financial market’s troubles in late 2008, the
difference between the interest rate on municipal bonds
and that on TIFIA loans, which are perceived ro be a safer
alternative, had increased by nearly 4 percentage poinrs.
That rise in rates reflected people’s concerns about the
ahility of state and local governments to pay off the bonds
they were issuing.

Private Provision of Highways

if a public-private parmership arrangement is chosen for
a highway project, the governinent involved must design,
implement, and monirot contracts thar allocate risk and
control between the public and private partners.
Although contracts of that kind are difficult w create
because the parties involved cannot anticipate afl contin-

gencies, they ate essential ro establishing the right incen-
tives to perform the work efficiently and manage the
project’s associated risks. In particular, contracts that bun-
die two or mote elements of the work may facilitate
quicker or cheaper completion if the greater control
afforded the privare partner through such arrangements
gives it stronger incentives to constrain costs and meet
established schedules than the traditional approach offers.
A few studies have looked at the use of public-private
pattnerships as an approach o designing, building, oper-
ating, and maintaining highways. The research has found
that, compared with the tradirional approach, puhlic-
private partnerships have slightly reduced the time
required to complete the design and construction phases
of road projects and lowered construction costs by a small

amounI, on average.
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Table 4.
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Ongoing Highway Projects That Use Public-Private Partnerships With Private Financing

North
North Ohio River  Tarrant
1-595 Tarrant Port of 195 Bridges Express
Managed Express Miami [-6351BJ HOV/HOT Midtown  Presidio East End Segement
Lanes Segments 182 Tunnel Freeway Lanes Tunnels  Parkway Crossing 3A
Description of the Project
Start of Construction 2009 2010 2010 2011 2012 2012 2013 2013 2014
Expected Completion Date 2014 2015 2014 2016 2015 2017 2015 2016 2018
Location Fla. Tex. Fla. Tex. Va. Va, Ca. Ind, Tex.
Sources of Revenues Tolls/Taxes Tolls Taxes Toils Tolis Tolls Taxes Tolls/Taxes Tolls
Type of Public-Private
Partnership DBFOM DBFOM DBFOM DBFOM DBFOM DBFOM DBFOM DBFOM DBFOM
Length of the Raad (Miles) 1 13 1 13 29 1 2 8 [
Sources of Financing {Miilions of 2013 dollars}
Private Financing
Debt 829 0 362 0 0 a 167 1} a
Equity 231 452 85 713 280 272 46 78 413
Public Financing
TIFIA program 640 690 362 902 300 422 150 0 524
Private activity bonds® 0 422 o 643 253 675 t 877 271
Other” 246 609 329 520 90 719 [y 395 169
Total Project Cost 1,946 2,173 1,138 2,779 923 2,089 365 1,150 1,377

Source:

Note:
tion Infrastructure Finance and Innovation Act.

Cangressional Budget Office based on data fram the Federal Highway Administration.

HOV = high-occupancy vehicie; HOT = high occupancy/toli; DBFOM = design-build-finance-operate-maintain; TIFIA = Transporta-

a. A private activity bond is a hond issued by or on behalf of a state or locat government to finance the project of a private business.

b. Mostly loans or grants from states or Jocalities.

Information and Incentives

A common problem with the traditional method of pro-
viding highways is that it does a relatively poor job of
addressing the risks that arise from privately held or
incomplete information. One way to address the problem
of privarely held information is ro consolidate design,
construction, operations, and maintenance under the
control of one project manager. In that case, nothing
would be gained by strategically withholding or misrepre-
senting informarion because all the porentiat benefies
from the project would accrue to one party. Consolidar-
ing mulriple tasks would also help in the coordination of
a project whenever full and reliable information was nec-
essary for a smooth transition from one task to another
{such as the transition from the design to the construc-
tion stage). The managing party could be held responsi-

ble for any problems that arase during a transition and
then work to eliminate them.

The drawbacks of a fack of consolidation and coordina-
tion are laid out in a study by the National Cooperative
Highway Research Program published in 2006.” That
research suggests that using two separate contracts {one
for design and the other for construction of a road)
imposes “consrructability risk” on the project’s owner

(the public-sector partner). In other words, the owner

5. See Sidney Scote [ and others, Bese-Value Procurement Methods
for Highway Constriction Projects, Narional Cooperative Highway
Reseacch Program Repore 561 (Washington, D.C.: Transportation
Research Board of the National Academies, Nationat Cooperative
Highway Research Program, 2006), www.erh.org/Main/ Blushs/
158046.aspx.
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shoulders the risk that the design produced for the build-
ers is not the most efficient option or may not march the
builder’s abilities. If such a mismatch occurs, the owner of
the project must first pay rhe builder to fix the resulting
problem and then attempt to colect any added costs
from the designer—which may be difficult because the
owner must first prove that the designer has legal liability
stemming from a design that became more difficult and
costly to complete than had been expected.

A contract that consolidates responsibility for a project’s
design, construction, operarions, and maintenance in
the hands of one conrractor may also berrer align that
contractor’s incenrives with the project’s goals over rthe
loug term. Separate contracts for construction and main-
tenance may encourage rhe private builder to construct
the road at the lowest possible cost but offer no incentive
to consider and potentially improve the highway’s long-
rerm performance (for example, by initially using more
expensive but longer-lasting marerials}. A more rragspar-
ent exchange of informarion about the project—specifi-
cally, the disclosure of expected long- and short-term
project costs—between the private firm and the public
partner might reduce the cost of operating and maintain-
ing the road in the futute. One study found that for every
dollar spent on preventive maintenance, berween $4 and
$10 was saved (depending on how soon the maintenance
was undertaken) when the road eventually had to be
rehabilitated.® Thus, assigning the risk of higher long-
term costs for maintenance to the builder through a
public-private partnership contract would provide the
incentive to nse whatever materials or methods that mini-
mized such costs over the entire life of the highway and
not just during the construction phase. Indeed, using a
public-privare parenership to complete a highway project
may be most cosr-effective in instances in which poten-
tially large savings can be gained by managing the risk of

higher-than-expected costs over the life of the road.

6. "Gilbert Y. Baladi and others, "Cost-Effective Preventive Mainte-
nance: Case Studics,” Transportation Research Record: Journal of the
Transportation Research Board, vol. 1795 (2002), pp. 17-26,
hup://dx.doi.org/10.3141/1795-02.
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Control

A drawback of a partnership arrangement for the public
sector, however, can be its loss of control of a project.
Contracts for public-private partnerships may in some
cases turn over some toll-setting authority to the private
sector. Higher tolls are likely to result, an outcome that
may conflict with other public-sector goals. A loss of con-
trol may also lead to conflicts about and renegotiations of
the terms of the contract, which may be costly for the
public secror. More generally, less control of a project by
the public partner over the long run may make artain-
ment of the governmeut’s future objectives more costly;
it may also complicare efforts to adhere to a contract
written many years—or even decades—earlier and still
protect the public’s interests.

Experience With Private Provision

Assessments of whether public-private partnerships can
provide highway infrastructure more efficiently rhan tra-
ditional methods are challenging, in large part because of
limited data and research.” Only a few studies have
focused on the private provision of a highway project—
that is, on design and construction as well as on opera-
tions and maintenance. That research found that the use
of the design-build type of public-private partnership
slightly reduced the cost of building highways relarive to
the cost under the traditional approach and slightly
reduced the amount of time required to complete the
projects. The studies typically estimared that the cost of
bnilding roads throngh design-bnild partnerships was a
few percentage points lower than it would have been for
comparahle roads provided in the traditional way. (How-
ever, estimates of such savings are quite uncerrain, and
the effecr on costs of using design-bnild arrangements in
the future could differ significantly from what the esti-
mates in those studies imply.) Studies also found thac for
projects with contracts valued at more than $100 millien,
the total time required to design and build the road
declined by as much as a year on some projects—in part
because the public-private partnership bundled the
design and construction contracts and so eliminated a
second, separate bidding process for the additional tasks.

7. For additional derails, see Congressional Budget Office,
Using Public-Private Partnerships to Carry Out Highway Projects
(January 2012}, pp. 22-25, www.cho.gov/publication/42685.
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Information about using public-private partnerships to
operate and maintain roads is limited. In recent years,
two older highways built in the traditional way, the
Chicago Skyway and the Indiana Toll Road, have been
converted to private management, making them subject
to control by the private sector. Comparing the cost of
operations and maintenance for those highways under
public and private management indicates that both roads
experienced reductions in costs after a private firm
assumed control. A variery of factors in addition ta the
rransfer of control, such as the recent recession and the
associated reduction in rraffic, probably contributed to
that result.

This testimony updates Using Public-Private Part-
nerships to Carry Out Highway Projects, a report that
the Congressional Budget Office (CBO) released in
January 2012, written by Alan van der Hilst (for-
merly of CBO). Joseph Kile and David Moore
(formerly of CBO) supervised that work. Chad
Shirley updated the work in collaboration with
Sarah Puro. In keeping wirh CBO's mandate to
provide objective, impartial analysis, this testimony
contains no recommendations. This testimony and
the eatlier report are available on CBO’s website (at
www.cho.gov/publication/45157 and www.cbo.gov/
publication/42685, respectively).
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L. Introduction

The Texas Department of Transportation (TxDOT} appreciates the opportunity to provide
written testimony to the Transportation and Infrastructure Committee’s Panel on Public-
Private Partnerships outlining our experience with, and thoughts about, public private
partnerships {P3), including our involvement in using P3s in conjunction with the
Transportation Infrastructure Finance and Innovation Act (TIFIA) program.

While | have the opportunity, TxDOT would like to thank the Committee for the Moving Ahead
for Progress in the 215t Century Act (MAP-21). in terms of constructive benefit to the states,
we consider it to be the most significant surface transportation legislation passed over the
last 20 years. Since its passage, Texas has worked diligently to impiement all the positive
changes the legislation provides to the states. We will continually work to implement
elements of MAP-21 in this second year of the bill. Texas intends to take full advantage of
opportunities generated by the new iaw.

As the Committee is well aware, states are struggling with the lack of predictabte funding for
our transportation projects. The Surface Transportation Program, untit very recently, was the
most refiable of all federal undertakings. Now, it has joined the list of federal responsibilities
that get fixed at the fast minute. There are rescissions, earmark claw-backs, short term
extensions, and a trust fund that can no longer fully replenish itself. This is not the best way
to deliver projects because it impacts the planning process for agencies, local communities
and our private sector construction and engineering partners,

Recognizing the shortage of traditional funds for transportation, the Texas Legislature
authorized several tools that TxDOT uses to realize the benefits of private sector
participation. Some examples are:

= Long-term Debt: TxDOT was provided the authority to issue iong-term bonds paid back by
state motor fuels tax revenue, state general revenue and other dedicated revenue
streams.

= Toll Revenue Bonds: TxDOT has the ability to issue bonds for specific tolted projects and
use toll revenue to repay the bonds.

= Comprehensive Development Agreements: Texas' version of public-private partnerships
allows the state to partner with the private sector to finance and develop new, state-
owned mobility projects.

= Private Activity Bonds (PABs): The Legislature passed legislation in 2005 to aliow the
state to issue PABs in order to keep a private developer’s borrowing costs as low as
possible. This was in direct correlation to Congress allowing PABs to be used for
transportation projects as part of SAFETEA-LU.

Texas Department of Transportation 2
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in recent years Texas has looked to the private sector more frequently to help us not only
pay for, but construct large scale projects that otherwise would be years away from
construction. These P3s are enabling the state to leverage our resources and deliver

projects to our citizens much more efficiently and expeditiously than with the standard pay-
as-you go methods of the past.

Il Public-Private Partnerships in Texas

In Texas, P3s for transportation projects are entered into using a procurement process that
altows TxDOT to select the proposal that provides the best vaiue to the state. These
agreements provide for the design and construction, rehabilitation, expansion, or
improvement of a transportation project and may also provide for the financing,
maintenance, or operation of such a project.

Through the use of P3s TxDOT has been abie to narrow the gap between our transportation
needs and our transportation assets, and has helped citizens to realize our transportation
goais such as improved traffic flow and air quality in areas of greatest need and demand.
Without the option of P3s, several projects wouid not be developed for a number of years,
such as SH 130 Segments 5 & 6 in Central Texas and some long-awaited projects in the
Houston and Datias-Fort Worth regions. These projects are needed to improve mobility and
reduce congestion.

Design-Build and Concession Models

There are different ways to structure a P3 agreement. The terms of these agreements vary
based on the level of private sector participation.

A design-build contract aliows for right-of-way acquisition, design and construction to occur
simultaneously under one contract, but does not include financial participation from the
private sector or a long-term fease of the facility. These agreements have many advantages,
including:

= Single point of responsibility for design and construction;
= Contract is usually fixed price, allowing for earlier cost certainty;

= Expedited project delivery by overlapping portions of design, construction, and right-of-
way (ROW) acquisition;

* Developer innovation through close coordination between the construction contractor
and designer; and

Texas Department of Transpontation
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= Shifting the responsibility of many of the inherent risks associated with design and
construction to the private sector. Examples can include cost overruns, schedule delays,
inclement weather, material shortages, etc.

A concession agreement gives the developer responsibility to perform some or aif of the
development, financing, operation and maintenance of a facility for up to 52 years. In
exchange, the developer is provided a right to the revenue generated by the project. These
projects can potentially provide for revenue sharing with TxDOT over the life of the contract.
{n some cases, such as SH 130 Segments 5 and 6 (detailed below in a case study), the
agreement may also include an upfront lump sum payment from the developer to TxDOT.
Other potential advantages of concession agreements include:

= Developer assumes the risk for cost, schedule, traffic and revenue, financing, and
meeting state and federal standards;

= Removes the financial burden of operating and maintaining the facility from TxDOT; and

= Reduces or eliminates the amount of public funds needed to construct the project.

One of the benefits of building projects under a P3 is that substantial elements of risk are
transferred from the public to the private developer. However, some risks are better
managed by TxDOT rather than by the developer. One of our core principles is to aliocate
risk in such a way that we maximize the benefits of the P3 to the public. These risks are
identified and aliocated on a project-by-project basis. in general, individual risks shouid be
alfocated to the party best able to manage and mitigate that risk for the best overali value to
the taxpayers.

TxDOT has made many project-by-project adjustments to its risk allocation provisions during
the course of procurements. It does so by listening to the proposers; assessing the
characteristics of the project, the competition and current market conditions; and carefuily
applying these principles and practices to the procurement,

HiL TIFIA

A point that is generally missed in descriptions of MAP-21 is that the reinvigorated TIFIA
program has the practical effect of adding at least an extra year of project delivery to the two
year bill. According to the Federal Highway Administration (FHWA), each dolfar of federal
TIFIA funds can provide up to $10 in TIFIA credit assistance and leverage up to $30 in
transportation infrastructure investment. if the entire $1.75 bitlion of TIFIA funds allocated
in MAP-21 is leveraged at this 30x multipie, over $52 billion in much-needed infrastructure
would be possible. Given this clear benefit, TIFIA is a valuable tool in the financing toolbox

Texas Department af Transportation 4
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but it should continue to be a supplement, not a complete substitute for conventional
federal-aid highway, highway safety and transit grant programs.

MAP-21 solved key challenges that have historically held back the TiFIA program. We were
very encouraged by the substantial increase in funding for the program, the increased share
of project costs that TIFIA can finance, and the Congressional desire to make the TIFIA
program more efficient.

Since TIFIA's inception in 1998 as part of the Transportation Equity Act for the 21t Century
{TEA-21), Texas has been an early user of the program. We view TIFIA as a critical
component in the delivery of our larger scale projects. Within the iast 10 years, the Texas
Legislature has enacted several innovative financing initiatives that may be used in
conjunction with TIFIA to deliver projects sooner and more efficiently.

To date, Texas has received $4.2 biilion in TiFIA assistance which, combined with state,
local, and private investment, yielded over $:13 billion in total project funding. Because TIFIA
{oans are scored at about 10 percent of the amount of the loan, the federal budget impact
for these projects is estimated at only $420 million. Compared to the 80 percent that the
federal program contributes to projects under the traditionat formula funding system, the
TIFIA program saved the federai government $10.4 billion to deliver the same projects. TIFIA
is a great example of states doing more with fewer federal doflars.

According to FHWA TiFIA data, Texas is home to three of the fargest TiFIA loans in the nation.
These projects have been critical to retieving congestion and contributing to efficient
movement of goods in heavily populated areas of the state.

IV. TIFIA and MAP-21

Prior to MAP-21, USDOT was aliowed discretion to evaluate and choose eligible projects
under specific criteria. USDOT also had authority to weigh and compare the relative merits of
eligibie projects under these selection criteria, and to choose those that scored highest
under a weighted scoring system. Over time, USDOT continued to add criteria, such as
liveability, to its list of sefection criteria. These criteria, while seen by some as beneficial to
help narrow down projects for funding, went beyond what was faid out in law. Too much
discretion seemed to be permeating the process and made the program more about
meeting subjective criteria, as opposed to finding the best credit-worthy projects to meet
mobility demands.

MAP-21 eliminates discretionary selection criteria. it establishes a limited set of objective
eligibility criteria that require a “yes” or “no” determination of satisfaction. in the new
language, it expressly states:

“a project shall be eligible to receive credit assistance ... if

the project meets the criteria described in this subsection.”

Texas Department of Transportation 5
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(§602(a)1).)

“... projects that are eligible to receive credit assistance ...
shall receive credit assistance on terms acceptable to the
Secretary, if adequate funds are avaitable ..." (§602(b)(1)}.
(emphasis added)

TxDOT welcomed this change in MAP-21 because we believe that projects which meet credit
requirements, maintain a safe and reliable transportation system, address congestion and
foster economic opportunity should be selected to receive TIFIA funding. Congress can
rightly point to this as a decision which created a level playing field designed to send funding
exactly where there is demand. itis very close to succeeding.

Given that MAP-21 is only a two year bill, we have a competling reason to get the TIFIA
program back on track. MAP-21 provides critical changes and increased funding, but
changes can be made to further enhance the program:

= Reinforce the 49 percent of eligibie project cost allowed under MAP-21;
= Streamiine the Letter of Interest phase and enforce strict deadlines for review of LOls;

= Incorporate the TIFIA application process with project procurement schedules so as to
maximize the competition that sponsoring agencies can stimulate.

V. Project Case Study SH 130 Segments 5 and 6

An example of a successful P3 in Texas is the procurement of the contract to develop SH
130 Segments 5 and 6. For many years, central Texans had planned a bypass to
accommodate frustrated motorists plagued with ever-increasing traffic and safety concerns
along the portions of Interstate Highway 35 from San Antonio to Georgetown. Funding for
this project through traditional means would take decades to become available. Through
bonding, focal government participation, and state taxes and fees, the SH 130 toli road from
Georgetown to the Austin-Bergstrom international Airport began in 2002. However, TxDOT
did not have available funds and couid not borrow enough money to complete Segments 5
and 6 from South Austin to Seguin, Therefore these segments were put on hold, again for
decades, untii traditional funding sources would become available.

Alfternatives
When private contractors Cintra-Zachry proposed to fund Segments 5 and 6, TxDOT had
already been considering other funding alternatives, including future construction on

TxDOT's traditional pay-as-you-go basis, construction using traditional tax exempt municipal
bonds and a new competitive P3 procurement.

Texas Department of Transportation 6
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The pay-as-you-go funding mechanism was ot financially feasible as TxDOT did not have
sufficient state highway fund revenues to afford Segments 5 and 6. Also, cost inflation
would potentiaily further increase the needed amount of funds. The funding gap couid have
significantly widened over time, causing additional substantial delays to due to lack of funds.

Concurrent with procurement for Segments 5 and 6, TxDOT created a tool to determine
whether to undertake a P3 or to pursue a traditional toll revenue bond financing method.
The results showed that a traditional tax-exempt municipal bond financing method would
require approximately $700 miltion from state highway fund dollars which were not
available.

However, a public-private partnership offered muitipie benefits. The project was being built
with private financing, with no public funds subsidy of capital, operations, and maintenance
costs. The Cintra-Zachry P3 included an upfront payment to TxDOT of $140 million. TxDQT
has received payment and the funds are being targeted for other projects in the region. in
addition, the State wiil receive roughly 5 percent of gross revenue from the start of the
project’s operation. The percentage of revenue shared with TxDOT could increase if the
project’s financial performance improves over time, with the State’s share possibly reaching
50 percent. Also, Cintra-Zachry's estimated design and construction costs of $1.35 hillion
are similar to TxDOT's estimated capital costs. Finally, the project began construction years
before it would have been able to using TxDOT's traditional project delivery and financing
methods.

V1. Conclusion

P3s in Texas have, and continue to play a vital role in how we deliver critical transportation
projects. Federal tools like TIFIA and PABs add to our tool box to feverage the ever shrinking
fuel tax receipts. The private sector is flush with funds to invest in infrastructure projects
and it is Congress’ duty to continue to create an environment for those funds to be utilized
to build and maintain our vast transportation network.
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SH 130 Segments 5 & 6

Report Period
Stage
Project Scope

US$ 183to FM 1185

Frontage Road Tolled Tolled | Frontage Road
{Discontinuous) fanes lanes {Discontinuous)

+t + ¢t

Design/Construction
Right of Way
Utifities

Tolling/ITS

Total Capital Costs

Note 1: All costs are in nominaj doltars

ut Bank Loans

Contract Execution
Notic: Proceed 1
Financial Close

i P
Substantial Completion
Service Commencement

Final Acceptance
All future dates are anticipated

23-fan-14 For more information please visit: www.txdot.goy



North Tarrant Express (NTE) Segments 1 & 2W

Cr ion

Cintra-M m

Report Period |
Stage [

Project Scope

SH 183/5H 121

Frontage ¢ Generat Moraged  + Generdd ; Frontage
roads putpose Wres | pupose | roods
lanes : fanes

R AR E RN

t ¢

Pesign/Construction
Right of Way
Tolling/ITS

TIFIA Fees/Interast/Subsidy

$r Debt Feefinterest

Devel and Advisory Fees/Bid
Iotal Capital Costs

Note 1. Alf costs are in nominat dolars

Contract Execution
Notice to Proceed 1
Financial Close

Notice to Proceed 2
Substantial Completion
Final Acceptance

Adt future dates are anticipated

22-Jan-14

Fronbage 1 Generad
wods L purpose

‘i

Monaged  : General | Frontage
fanes Lopwpose 1 roaos

fanes
t 4

Developer Funds (Shareholder Equity}
Daveloper Funds (TIFIA

Developer Funds (Sr Debt/PABs}
Developer Funds (Capitalized jnterest
Pubtic Funds {Federal

Public Funds (State)

Public Funds Dedicated for CO's (Fed}
Total Funding Sources

For more information please visit: www.txdot.gov
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Sontage;  Genewi Fuposs
oo Lanes

Manages

+ 4

LR I N

Private Activity Bonds

TiFiA Loan

Equity

Public Funds {(ROW}

: Public Funds

Note 1: All costs are in naminal daffars tinge! nd {Fe

Note 2: Design/Canstruction includes O&M - Canstruction, TFIA Fees, Senior Conti
ingency Fund {State!

Debt Fee, interest Development Fee, Bid Cost, Debt Services Fee and Majar Qnunge o

Maintenange Reserve Toll Revenue During Construction
Interest income
Capitalized Interest

Contract Execution
Notice to Proceed 1
Financial Close

Notice to Proceed 2
Substantial Completion

Final Acceptance
All future dates are anticipated

83

Note 3: Al Right of Way acquired by TxDOT prior to procurement

22-Jan-14 For more information please visit: www.txdot.gov
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t Express (NTE) Segment 3A

Report Period
Stage
Proj

ranta Do F— Franitoge
st Furpose Fomass . tanas P -
Oncontoud | sanes taner | enntioos gl T [—— s
: S | e T i

+ ¢ i [ 2 } t ot 1 H + ¢
. . [N o [ [

North of NE 28th Street

Genera Gunemi
Purpose Maned shomage P
) i e s tones

Design/Construction Public Funds

Right of Way Senior Bond Debt (PABs}
Utilities {TxDOT ONCOR} TIFA Loan

Tolling/ITs TIEIA Interest Capitalized
Total Capital Costs Equity

Reserves, Development Cost, Interest 08 & interest income

and Fees, Financing Fees and Financial Rt rategy 102

Close Payment

Sub Total
Contingency Provided by TxDOT

Note 1: All costs are in nominal doffars
Nate 2: Funding source not determined

Contract Execution
Notice to Proceed 1
Notic: Cf
Substantial Completion
Final Acceptance

Al luture dates are anticipated

30-an-14 For more information please visit: www.txdot.gov.
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SH 183 Managed Lanes

Report Period
Stage
Project Scope

SH 183 fram Industrial Bivd to Belt Line Rd SH 183 from Industrial Bivd to Belt Line Rd
Frontage General  Managed Genesai Fontage
Frontage General General Frentage e purpase lones fanes frapose lanes ianes
roads se purpase roads
Flanes e 4y RN +t
LR L2 t ¢t ¢t + 1

N 5

SH 183 from Belt Line Rd to Empire Central rom Belt Line Rd to Empire Central {Frantage lanes vary from 2-3): Comp
. Fantage Generat Meraged  Generti Frontage
Frantage Goreral General frontage i . VA oo
roads purose: wpose roads *
tanes tanes
s fanes
[ [ DRI A LIRS

SH 114 from SH 121 to SH 161 SH 114 from SH 121 to 5H 161: Comp 3
Generol General General Monaged Gener!
DpUpasE purpose pumpose  lane pupose
kanes lanes fanes fanes
+ 4 t

t ot LR 2 T 4 ottt

SH 114 from SH 161 to SH 183 SH 114 fram SH 161 to SH 183: Camp 4
Frontage Generol General Frontage
roads purpase purpose roads Genen saogen Uanwal
janes fanes ey

sy : st

Loop 12 from SH 183 ta F 35E Loop 12 from SH 183 to 1 35E
Generat st
Frordage Generat General Rontage Frentage oo oeged eneret
fanss { purpase purpose lanes ace fanes - Tores
{disconfinuous) fares fanes  [disconfiruous) .

L2 SN S B t ot

22-Jan-14 For more information please visit: www. txdot.gov Pagelof 2
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SH 183 Managed Lanes

CDA

£ g o TxDOT Funds
Design/Construction ute

Right of Way Tif £ Other TxDOT Fund
Urilities Total Funding Sources

Tolling/ITS
TIotal Capital Costs

Component 1 Design/Construction
Component 1 Right of Wi
Component 1 Utilities
Component 1 Tolling/ITS
Component 1 Total Capital Costs

Component 2 Design/Construction
Component 2 Right of Way
G onent it

Component 2 Toling/ITS

i onstruction
Component 3 Right of Way
Comporent 3 Utilities
Component 3 Tolling/ITS
Component 3 Total Capital Costs

Component 4 Desj nstruction
Component 4 Right of Way
Component 4 Utilities

Com nt 4 Tolling/
Component 4 Total Capital Costs
Note 1: All costs are in nominal dolfars
Note 2: Capitat Casts do net include O&M, Lifecycle, or Talfing Operatiors Costs

Issue RFQU
50Q Date
issue. stry Review RF!
issue Final RFP

Proposals Due

Conditional Contract Award
Contract Execution (NTP1}

Alf future dates are anticipated

22-Jan-14 For more information please visit: www.txdot.gov Page 2 of 2
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l Texas Department of Transportation®

DEWITT C. GREER STATE HIGHWAY BLDG. - 125 E. 11TH STREET » AUSTIN, TEXAS 78701-2483 » {512) 463-8585

April 22, 2014

The Honorable John J. Duncan

Chairman

United States House Transportation and Infrastructure Committee
Panel on Public-Private Partnerships

2165 Rayburn House Office Building

Washington, DC 20515

Dear Chairman Duncan:

Thank you for the opportunity to testify before the Panel on Public-Private Partnerships on
March 5, 2014. It was a great honor to represent the State of Texas and share with the Panel
the innovative solutions we are finding to fund critical transportation projects in our state.

Enclosed please find my responses to your questions submitted on March 25, 2014. Should
you have any questions about what we have provided you may reach me at 512-305-9515 or
your staff my contact Robin Ayers, TxDOT Federal Affairs Office at 512-463-8345 or
Robin.Ayers@txdot.gov.

Sincerely

oAass /7 Boss

James M. Bass
Chief Financial Officer

OUR GOALS
MAINTAIN A SAFE SYSTEM » ADDRESS CONGESTION * CONNECT TEXAS COMMUNITIES « BEST (N CLASS STATE AGENCY

An Equal Opportunity Employer
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Transportation and Infrastructure Committee
Panel on Public-Private Partnerships
March 5, 2014
Follow-Up Questions for Written Submission
Mr. James Bass

1. In your written testimony, you state that TxDOT determines the risk allocation between
public and private sectors on a case by case basis. Can you give examples of how that
allocation has differed between projects?

Whether or not a given risk should be allocated in whole or in part to the developer depends
on a number of factors, including the specific risk factors for a project, risk profiles of each
proposer and its equity investors, and the type of Comprehensive Development Agreement
(CDA) being utilized.

TxDOT and its consuitants have established certain procedures for TxDOT's project
planning and procurements in an effort to allocate risks appropriately. Such steps include
TxDOT identifying risks for each project at the outset of the project planning process and
conducting a workshop with TxDOT and its consultants to determine (a) which risks TxDOT
should assume, (b) which risks the developer should assume, (c) which risks should be
shared and (d) which risks could be more easily shifted to the developer through TxDOT
performing additional engineering and other due diligence and sharing of that information
with the proposers.

TxDOT considers current market conditions at the time of the procurement and obtains
proposer input prior to submission of proposals through questions and answers and one-on-
one meetings. TxDOT has also held workshops with sureties and insurers to understand
the current state of the bonding and insurance markets as they pertain to these risks. As a
result, the risk allocation profile for each project is refined throughout the procurement.

As risks are assessed, it is important to keep in mind that concessions provide the private
party with an opportunity to establish and manage a long-term, project-specific business.
The concessionaire is much more akin to a business owner than a service contractor. As
such, the concessionaire is in a position to take on project business risks that a contractor
cannot. Further, the concessionaire risk appetite is higher than the public sector and
therefore wants an opportunity to earn a rate of return commensurate with these risks.

A great deal of the give and take that occurs in the question and answer and one-on-one
meeting processes in TxDOT'’s procurements concerns appropriate risk allocation. TxDOT
has made many project-by-project adjustments to its risk allocation provisions during the
course of its procurements. For example, the private sector has 100% of the risk of
archaeological impacts on NTE Segments 1 and 2 (Fort Worth), while the private sector's
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risk was limited on IH 635 (Dallas) due to the fact that this project includes a depressed or
tunnel-like section. Another example is that TxDOT bears toli colliection risk on SH130
Segments 5 and 6 (Austin) while the private sector will be required to take this risk on the
SH288 project (Houston) that is currently in procurement.

2. Which risks are better managed by the private sector, and which are better managed by
the public sector? How does TX DOT maximize the benefits to the public?

Although P3 projects risk allocations can vary by project, the private sector is generally
better able to manage construction and operational risks -- those activities which they will be
performing. For example these risks could include cost and schedule impacts resuiting
from: financing, design and construction integration, cost overruns, construction delay, long
term asset condition, and traffic/revenue risk.

While risk aliocation is project-specific, certain risks are often more effectively managed by
the public sector including the cost and schedule impacts of: environmental documentation
and decisions under the National Environmental Policy Act, unknown utility information and
subsurface site conditions, transporter and arranger liability for off-site disposal of hazardous
materials, litigation risks arising out of environmental decisions or lack of governmental
authority and movement in market interest rates between the time a proposal is made and
the time for closing the initial financing.

Additionally it may be appropriate for the private and public sectors to share certain risks, for
example, force majeure. Risks that cannot be controlled by either party generally fall into
this category.

By utilizing the P3 structure, TXDOT has been abie to transfer significant risks to the private
sector, deliver transportation projects more quickly, and efficiently leverage limited state
funds. TxDOT strives to ensure that risk transfer decisions balance TxDOT's policy
objectives and responsibilities with the cost of transferring project risks to the private sector.

Evidence of TxDOT's effective allocation of project-specific risks can be seen in the very
favorable results of each of TxDOT’'s P3 transactions. Specifically, TxDOT received a
significant upfront payment on SH130 Segments 5 and 6 from the private sector even
though the State's own analysis indicated the project was not financially feasible under a
traditional delivery model. This resuited in the State of Texas receiving the benefit of these
improvements at no cost and significantly earlier than it would otherwise have been built.
Additionally, TxDOT allocated the upfront payment for use on other priority regionat projects.

In the Dallas-Fort Worth region, through a P3 TxDOT was able to deliver significantly more
miles of NTE Segments 1 and 2 than expected. The IH635 LBJ Managed Lanes project will
be built with less in state funds than anticipated, thereby allowing TxDOT to use those
savings to deliver other priority regional transportation projects.

If the risk allocation in these P3 agreements had been sub-optimal it is likely that these
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projects would still have been delivered but at a potentially higher cost of iimited state funds
or with a smaller scope.

3. How does TxDQT identify a project that may be a good candidate for a P3?

As noted earlier, a Comprehensive Development Agreement is the tool TxDOT uses to
enable private investments in the Texas transportation system. it provides a competitive
selection process for developing regional projects, usually toll roads. A CDA opens the
door to accelerated financing, design, construction, operation and/or maintenance of a
project. So what factors are considered when developing a project as a P3 project?

Suitability —~ Is a CDA the best alternative for financing, delivering and operating the
project?  Are there non-quantitative factors that support or detract from using a CDA?
TxDOT typically compares the financial feasibility as measured by the amount of state
funds that would be required to fund the project under traditional delivery methods and
the P3 model. If the P3 analysis yields a significantly lower amount of state funds, then
the project is considered a candidate for P3 delivery.

TxDOT also considers the following factors in determining suitability for toll and P3
projects:

Feasibility - From an engineering perspective, is it a project that can be built?
Traffic Demand Trends - Will there be enough traffic to support the toll road?

Economic Strength - How susceptible is the local economy to economic downturns? How
many industries make up the employers in the local region?

4. Texas has been able to bring several major P3 projects to close; what does TxDOT
believe it is the key to success in Texas that has allowed so many projects to go forward?

Through the use of CDAs, TxDOT has been able to help citizens to realize our
transportation goals including improving mobility and reducing congestion even though there
is limited public funding. Without the option of CDAs, several projects would not be
developed for many years, including SH 130 Segments 5 and 6 and the long-awaited IH 635
LBJ Managed Lanes, and North Tarrant Express facilities in north central Texas.

One key to success has been buy-in from local communities. Once the need has been
established, and traditional funding mechanisms are not available, TXDOT works with its
local partners and Metropolitan Planning Organizations to identify locally acceptable terms
that can be used in procuring a public-private partnership.

Another absolutely essential key to success is having a viable source of project funding.
P3s, however, do not fully address the lack of funding. Private investors and lenders will not
invest or loan unless convinced they will be repaid and have a reasonable opportunity to
earn a return for the risks taken. Tolling of projects is an important ingredient and a
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fundamenta! part of concessions within TxDOT’s CDA program. But tolling alone is not
always sufficient to finance all project costs and provide a reasonable return for the risks
taken. Federal and state funding, therefore, are other important elements of a successful P3
program. Federal funding provided under the TIFIA program has been a key to TxDOT’s P3
program success to date and will continue to play critical role in the future

5. In your written testimony, you suggest legisiation should be enacted to "incorporate the
TIFIA application process with the project procurement schedules.” Could you describe
situations TxDOT has experienced that such a provision would seek to address?

The competitive procurement process is integral to TxDOT achieving the best value for the
State. The current TIFIA loan procedures, however, are difficult to effectively incorporate into
this process. For example, TxDOT is developing the SH288 project as a P3 project. The
project is currently in a competitive procurement and TxDOT is in the credit assessment stage
with TIFIA. The project is dependent on a TIFIA loan in order to be financially feasible.

Under the current process, an applicant must undergo a rigorous credit assessment prior to
receiving Credit Council approval and an invitation to submit a TIFIA application. While TxDOT
is working with TIFIA initially, the invitation will only be issued to the preferred proposer. This
step does not occur until after selection of the preferred proposer at the end of the procurement.
Because neither TxDOT nor proposers can have confidence that an invitation will be
forthcoming TxDOT has had to agree to hold the preferred proposer “harmiess” in the event a
TIFIA loan is not awarded. Absent this commitment, proposers will not rely on TIFIA financing
being available, effectively ensuring the project is not feasible unless TxDOT agrees to provide
scarce funds. At worst, if no invitation is issued, TxDOT’s only other option is to cance! the
procurement and delay development of the project.

If, however, the credit assessment results in an invitation to the state sponsor to apply for TIFIA
assistance earlier in the procurement process, the risk of TIFIA loan availability is somewhat
mitigated. This would enable TxDOT to have greater confidence that a TIFIA loan will be
approved for a project, subject only to the negotiation of final acceptable terms with the
preferred proposer. Given the fact that TIFIA has done the majority of its credit work earlier in
the process, less time will be needed to evaluate the preferred proposer’s financial plan and the
statutory time limitations on reaching loan closing should still be achievable.

Under the current process, TxDOT will be exposed to the risk that its procurement for SH288
may need to be canceled if TIFIA does not issue an invitation to the Preferred Proposer or
TxDQOT does not have state funds available to replace TIFIA in the finance plan.

6. How has the State of TX facilitated P3 projects? What authorities do you have in Texas
that benefit p3 projects?

In 2003, the State legislature passed and the Governor signed into law specific authority for
TxDOT to enter into Comprehensive Development Agreements. The Texas Transportation
Code both authorizes the department to enter into Comprehensive Development
Agreements and specifies some of the methods by which such agreements are entered into.
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The Transportation Code provides for the general steps in the procurement process for
Design Build and CDA Projects. The department has adopted the following procurement
approach that facilitates robust competition while ensuring the department’s interests are
protected:

Reguest for Qualifications
e if authorized by the Commission, TxDOT publishes a Reguest for Qualifications

(RFQ) to develop a specific project. The RFQ describes the project and sets forth

criteria for professional experience, technical experience, technical competence, and

capability to complete a proposed project, and any other information TxDOT
considers relevant or necessary to assess developer’s qualifications or abilities to
develop a particular project.

o TxDOT can choose to furnish conceptual designs, details, technical studies, or
detailed pians in the RFQ.

o The RFQ may request one or more conceptual approaches to successfully deliver
the project.

o The RFQ includes the criteria TxDOT will use to evaluate each qualification
submittal and the relative weight given to the criteria. The criteria are developed
by TxDOT for each project in order to ensure that the evaluation achieves the
project goals and meets the unique project requirements. These criteria can
include an entity’s financial condition, management stability, technical capability,
experience, staffing and proposed organizational structure.

Shortlist
e Interested developers submit their experience and qualifications, known as
statements of qualifications or SOQs, to TxDOT for review and consideration.

o TxDOT evaluates all SOQs using the evaluation criteria as described in the
RFQ and shortlists entities that are considered most qualified to submit
detailed proposals for a proposed project.

o TxDOT's evaluation of SOQs considers qualities deemed relevant to meeting
the project goals and addressing the unique project requirements. These
qualities can include an entity's financial condition, management stability,
technical capability, experience, staffing and proposed organizational
structure.

Draft Request for Proposals {(industry Review)

o After the shortlist is announced, TxDOT releases a Draft Request for Proposal (RFP)
to the shortlisted teams (proposers). The RFP includes instructions to proposers
which identify all the information that the proposer must submit and sets forth other
terms and conditions of the solicitation, the complete form of concession agreement
and related documents, and the complete form of technical provisions that will govern
project design, construction, operations and maintenance.

* The proposers review the Draft RFP for business terms, general project approach
and draft technical provisions and discuss these with TxDOT through confidential
one-on-one discussions.

s This stage allows TxDOT to hear back from the industry on their concerns related to
the proposed project, the proposed contract terms and the general approach.
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Einal Request for Proposals
If authorized by the Commission and the Federal Highway Administration, TXDOT will
issue a RFP to shortlisted entites. The RFP may require entities to submit
information relating to:
o Proposer's qualifications and demonstrated technical competence;
Feasibility of developing the project as proposed;
Detailed engineering or architectural designs;
Proposer’s ability to meet schedules;
Proposer's approach to quality assurance and quality controf;
Detailed financial plan, including costing methodology, cost proposals and
project financing approach;
Pricing, including for most projects the amount of public funding for capital
costs required under the proposer’s financial plan; and
o Other information the Department deems relevant or necessary to assess
each proposal’s satisfaction of project requirements and goals.
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Most RFPs also ailow for proposers to submit Alternative Technical Concepts
(ATCs). These ATCs are subject to TxDOT approval.

The RFP identifies specific evaluation criteria that TxDOT will use to assess each
proposal. The criteria are developed by TxDOT for each project in order to ensure
that the evaluation achieves the project goals and meets the unique project
requirements.

TxDOT may conduct one or a series of confidential review meetings with each
proposer to discuss the RFP requirements and the procurement process.

Final proposals from shortlisted teams are typicaily due within 90 to 120 days after
the RFP is issued, depending on the complexity of a project.

Determination of the Best Value

Once proposals are received, TxDOT conducts a thorough evaluation and analysis of
the submittals. This process will typically take 30 to 45 days, depending on project
complexity and the amount of information requested in the RFP. TxDOT evaluates
proposals based on criteria TxDOT considers most appropriate for the project, which
can include items such as the following examples:

o Reasonableness of any financial plan;

o Reasonableness of the project schedule;

o Reasonableness of assumptions, such as those related to ownership, legal
liability, law enforcement, and the operation and maintenance of the project;
Financial exposure and benefit to the TxDOT;

Likelihood of obtaining necessary approvals and other support;
Cost and pricing;

Scheduling;

Environmental impact;

Project coordination; or

Quality of the finished product.

OO0 00O0O0O0

Based on the evaluation criteria set forth in the RFP and the evaluations conducted
by TxDOT staff, TxDOT will rank all proposals that are complete, responsive and in
conformance with the procurement process and Texas Administrative Code. TxDOT
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may select the entity whose proposal offers the apparent best vaiue to the State for
the project.

s TxDOT submits a recommendation to the Commission regarding approval of the
proposal determined by TxDOT evaluators to provide the apparent best value to the
state.

o The Commission may approve or disapprove the recommendation.

o If approved, the Commission will award the CDA to the apparent best value
proposer. The award may be subject to the successful negotiations between
TxDOT and the apparent best value proposer, any necessary federal action or
any other conditions identified in the RFP or by the Commission.

o TxDOT notifies proposers and the public about the rankings.

o If the Commission disapproves the recommendations, TxDOT will formally
end negotiations with that proposer and either:

= reject all proposals;

= modify the request for proposals and begin again the submission
of proposals; or

= proceed to the next most highly ranked proposal and attempt to
negotiate a comprehensive development agreement with that
entity in accordance with this paragraph.

« [f authorized by the commission, TxDOT will attempt to negotiate a final CDA with the
apparent best value proposer. TxDOT has the right to require such proposer to enter
into the form of the contract documents set forth in the RFP, without negotiation.

o If the CDA cannot be negotiated with the apparent best value proposer, or if
during negotiations it appears the proposal will not provide TxDOT with the
best overall value, TxDOT will formally end negotiations with that proposer.

o TxDOT has sole discretion to reject all proposals, modify the RFP and begin
again, or proceed to the next most highly ranked proposal and attempt to
negotiate a CDA with that entity following the same process.

» If negotiations are successful in reaching a final CDA that is mutually acceptable to
TxDOT and the proposer, the parties will execute the CDA.

o TxDOT pays unsuccessful, responsive proposers a stipulated amount for costs
incurred in preparing detailed proposals. The stipulated amount is set forth in the
RFP and may not exceed the value of any work product contained in the proposal
that can be used by TxDOT in the performance of its functions.

7. MAP-21 provided additional funding to the TIFIA program as well as programmatic
changes. What additional changes would you recommend for the TIFIA program?

TxDOT provided extensive written comments to the Secretary of Transportation on
implementation of the TIFIA program under MAP-21 in August 2012. A copy of those
comments is attached. We summarize and reiterate below the key points as well as
additional points not contained in those comments.

A. Reauthorize the TIFIA program at current levels of budgetary authority.

P3 projects typically bring together one-third financing from Transportation
Infrastructure Finance and Innovation Act (TIFIA) credit assistance, less than one-third
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from Private Activity Bonds (PABs), and about one-sixth each from private equity and
government grants. Miscellaneous funding makes up the remaining 3 to 5 percent.

Two years ago, Congress increased the authority of the TIFIA program, helping to
accelerate P3 projects toward a record 12 projects this year, worth over $15 billion.
More than 20 additional projects are in the pipeline over the next 1-2 years, and would
fund $20 billion in highway and public transit projects. Longer term nearly $60 billion of
projects are planned. Attached is a spreadsheet of anticipated P3 projects. Demand
for the TIFIA program is high and is anticipated to continue.

The TIFIA program is important to the financial viability of most P3s. The cost of TIFIA
debt, combined with the flexibility of terms, makes it one of the most effective
subordinate financing options available in the global financial markets, and can speli the
value difference between using a P3 vs. waiting to use conventional delivery. TIFIA
financing usually reduces the amount of federal grant funding needed for projects.

To fulfill this extraordinary promise of P3 financing, maintaining the current statutory
authority for TIFIA credit is essential. For these reasons, we urge Congress to
reauthorize the TIFIA program at the current level of $1 billion in annual budgetary
authority for at least the next several fiscal years. This will enable TxDOT and other
agencies to reliably assume TIFIA will be available at early stages when TxDOT is
determining whether potential projects will be financially feasible.

B. Reconsider the 33 percent ceiling on eligible project costs.

As part of MAP-21 Congress allowed the USDOT to provide TIFIA funding for up to 49
percent of the total project cost. USDOT has indicated that, except under undefined
exceptional circumstances, it will not consider TIFIA credit assistance for more than 33
percent of the total project cost. We would like the USDOT to follow Congress’ mandate
and aliow TIFIA funding up to 49 percent, which would allow for increased project
financial feasibility.

C. Streamline the Letter of Interest (LOI) phase and enforce strict review deadlines.

Other than reauthorizing TIFIA at current levels, this is the most critical change that
needs to be addressed. The USDOT now requires too much information at the LOI
stage. While trying not to over-simplify the point, this could be reduced to a check-the-
box procedure to determine if a project met the criteria set forth in the law to move
forward to the application process.

A lower threshold for approval needs to be created in order to allow applicants more
certainty when reaching out to financial partners for funding. In particular, the credit
assessment phase now appears to occur during the LO{ phase which requires near final
versions of financial models and financing documentation. We believe this should occur
in the application phase which has the benefit of the mandated time lines. Requiring the
completion of the financial pian and documentation before the application is submitted
significantly slows down the entire process, introducing uncertainty to private partners
and/or investors and additional cost and risk to public sponsors.
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The current process of conducting the credit assessment during the LO! stage delays
the process so significantly that borrowers may be encouraged to pursue applications
only for those projects which would be financially feasible without T{FIA.

One recent example in Texas is the Grand Parkway Project in the Houston area. it
has incurred some added costs because the TIFIA process cannot be matched with
the project’s procurement schedule. TxDOT began the TIFIA process in August of
2012 with its initia] LOI. Based on credit and financing structure discussions with
the TIFIA Joint Program Office, a revised LO! was submitted on January 4,
2013. Additionally, the required investment grade rating indication letters from two
rating agencies were received and provided to TIFIA on May 3, 2013. To keep the
project on schedule, TxDOT issued debt to fully fund the project. These bonds
were priced on July 16, 2013 and were successfully closed on August 1, 2013.

The estimated direct cost resulting from issuing additional debt in advance of a
TIFIA loan is $2.3 million. However, there were other associated costs that are
harder to quantify, but nonetheless had an impact on the project
financing. Examples of these costs are:

= The cost to TxDOT resuiting from the added liability on its finite financial
resources which were utilized to provide credit support for the additional debt;

= Added additional investment risk to the investors of the non-TIFIA debt
component of the financing. Increasing investment risk ultimately has the
result of increasing the interest rate of the borrowing;

* Added financing complexity to a “green field” toll road financing that required
additional investor education necessitating a greater level of marketing effort;

Due to not having a TIFIA commitment at the time of pricing, additional time and effort
was required by TxDOT staff, Legal Counsel, Financial Advisors, Consulting Engineers,
and other working group members, to facilitate a marketable and feasible financing plan
that could fully fund the project and accommodate the possibility of receiving or not
receiving a TIFIA loan in the future.

D.

Incorporate the TIFIA application process with project procurement schedules to
maximize the competition. The USDOT’s process can force a project sponsor to
miss the cost and time savings opportunities associated with competitive
procurements. States are trying to deliver projects on a timely basis but USDOT'’s
TIFIA process can cause unnecessary procurement challenges. As discussed
above, this is especially a problem for P3 procurements where the TIFIA borrower
will be the selected proposer.

Greater transparency of standard TIFIA loan terms to facilitate the development of
realistic finance plans. As TIFIA's credit assessment approach and policies are
constantly evotving, it is difficuit for public and private borrowers to predict whether
their TIFIA loan structuring assumptions will be acceptable. TxDOT understands
that each project needs to be evaluated on its own merits, however if TIFIA would
consider making their credit benchmarks, approach and criteria (similar to the rating
agencies) publicly available this would greatly reduce risk and assist in effective
planning.
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TxDOT presented the USDOT with proposed procedures to better integrate USDOT’s
TIFIA process with P3 procurements. It is attached. !f the USDOT does not adopt the
streamlining measures proposed under item C above, TxDOT urges the USDOT to at
least implement these procedures for P3 procurements.

8. Does TxDOT have any recommendations for PABs?

Growing demands on the transportation system and declining public funding have led to greater
private sector involvement in surface transportation infrastructure through “public-private
partnerships” or “P3s.” P3s inject resources into highway and public transportation systems
while reducing costs, project delivery time and government risk.

P3s are projected to finance nearly $95 billion in highway and transit projects over the next
several years. But unless Congress acts to maintain the financial foundation of P3s, about $80
billon of that amount will fall back on taxpayers and the Highway Trust Fund (HTF), which is
expected to fall below its statutory minimum balance in mid-2014.

To fuffill this extraordinary promise of P3 financing, it is equally important to increase the cap on
surface transportation PABs. PABs are tax-exempt securities, originally capped at $15 billion
for surface transportation facilities in the 2005 highway bill. Only about $5 billion in PABs
remain available under the original cap and that amount is likely to be consumed by sometime
in 2015.

Congress should consider increasing the PAB volume cap by the amount needed to keep P3s
working for the duration of any 2014 highway biil; current deal projections would justify about $5
billion per year. If Congress chooses to pursue a five-year bill, that would suggest a $25 billion
boost in the cap.

If Congress fails to increase the cap on surface transportation PABs, the ability of P3 projects to
answer public demand for transportation financing is likely to fade substantially. The loss of
PABs would increase the cost of funds, damaging the ability of P3s to deliver the greatest value
for the taxpayer.

A failure to increase the cap would shift financing from the private sector to taxpayers and the
HTF. Given its current condition, the HTF won't be able to fund the $80 bitlion of projects that is
currently forecast for P3 financing over the next several years.

Improvements to increase the utilization of PABs include: (1) increasing the statutory cap on
PABs by $5 billion per year (if a surface transportation bill authorizes programs for five years, for
instance, the increase would total $25 billion); (2) removing application of the alternative
minimum tax, (3) allowing highway transportation PABs to be issued as capital appreciation
bonds; (4) changing the limitation on use of highway transportation PABs for land acquisition
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from 25 percent of the bond proceeds to 25 percent of total facility costs; and (5) repealing the
prohibition on using highway transportation PABs proceeds to acquire existing property not in
need of rehabilitation. The last adjustment would aliow PABs to be used to reimburse a
government sponsor for prior costs of developing a facility.

9. Moody's recently downgraded the rating on SH 130 due to lower than expected traffic. How
is TXDOT working with the operator to improve the outlook for this road?

As indicated, the Moody's downgrade was a response to traffic and revenue performance
significantly below the private operator’s initial projections. Because toll revenues are the sole
source for payment of this project’s debt, bondholders face increased risk of default absent a
workout.

One of the key benefits to TxDOT of its toll concessions is that the private equity investors and
the developer's lenders solely bear traffic demand and revenue risk. TxDOT generally
cooperates with the developer in the administration of the concession agreement but plays no
direct role with regard to the lenders or their security and has no direct liability for the
developer’s debt. The developer may face a liquidity shortfall in the near term or consider a
restructuring of the lenders’ debt or reorganization in bankruptcy. The lenders, including the
TIFIA lender, are able, to the fullest extent authorized by law and relevant agreements, to utilize
their security and remedies under direct agreements with the lenders. TxDOT will give notice of
and opportunity to cure any developer default under the concession agreement that couid give
rise to TxDOT’ s termination rights. At this time TxDOT has no reason to believe that it will need
to use its remedies and has every expectation that the developer will continue to carry out its
obligations toward TxDOT.

TxDOT is engaging with the developer and lenders in order to closely monitor the liquidity
situation, ensure the timely flow of information in connection with any restructuring discussions,
and assert its rights as owner of SH 130.

10. Do you believe the cost of submitting a bid discourages some interested parties from
submitting a proposal? Would expanding the eligibility of Federal funds to include
reimbursement for costs associated with submitting a bid be helpful?

TxDOT is authorized by state law to reimburse proposers under the conditions cited below in
the Texas Transportation Code. Relaxing federal restrictions, if any, on use of federal funds for
this purpose would provide greater flexibility. We are seeing stipends for P3 projects range from
$500,000 to $1.5 million per proposer, depending on the complexity of the project and the
proposal submission requirements. Our experience is that this level is sufficient to sustain
healthy competition and quality proposals for P3 projects, aithough as P3 project supply
increases nationwide it could be necessary to increase stipends to attract interest to a project
and sustain competition.

Sec. 223.203(m) - The department may pay an unsuccessful private entity that submits a
responsive proposal in response to a request for detailed proposals under Subsection (f) a
stipulated amount in exchange for the work product contained in that proposal. A stipulated
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amount must be stated in the request for proposals and may not exceed the value of any work
product contained in the proposal that can, as determined by the department, be used by the
department in the performance of its functions. The use by the department of any design
element contained in an unsuccessful proposal is at the sole risk and discretion of the
department and does not confer liability on the recipient of the stipulated amount under this
section. After payment of the stipulated amount:

(1) the department owns with the unsuccessful proposer jointly the rights to, and may make use
of any work product contained in, the proposal, including the technologies, technigues,
methods, processes, ideas, and information contained in the project design; and

(2) the use by the unsuccessful proposer of any portion of the work product contained in the
proposal is at the sole risk of the unsuccessful proposer and does not confer liability on the
department.

Sec. 223.249. STIPEND AMOUNT FOR UNSUCCESSFUL PROPOSERS. (a) The
department shail pay an unsuccessful proposer that submits a responsive proposal a stipend for
the work product contained in the proposal that the department determines can be used by the
department in the performance of the department's functions. The stipend must be a minimum
of twenty-five hundredths of one percent of the contract amount and must be specified in the
initial request for proposals, but may not exceed the value of the work product contained in the
proposal that the department determines can be used by the department in the performance of
the department's functions. If the department determines that the value of the work product is
less than the stipend amount, the department shall provide the proposer with a detailed
explanation of the valuation, including the methodology and assumptions used by the
depariment in determining the value of the work product. After payment of the stipend, the
depariment may make use of any work product contained in the unsuccessful proposal,
including the techniques, methods, processes, and information contained in the proposal. The
use by the department of any design element contained in an unsuccessful proposal is at the
sole risk and discretion of the department and does not confer liability on the recipient of the
stipend under this subsection.

{(b) In a request for proposals, the department shall provide for the payment of a partial stipend
in the event that a procurement is terminated before the execution of a design-build contract.
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Chairman Duncan, Ranking Member Capuano, and Members of the P3 Panel, | thank you for
the opportunity to present this testimony as your panel seeks to examine P3s being pursued
and, in the Denver Regional Transportation District’'s (RTD) case, being implemented by public
agencies in order to provide transportation solutions for the people of our regions. Various P3s
have been crucial to the success of our ongoing FasTracks program, the single largest voter-
approved mass transit system expansion in the United States.

We would encourage Congress to increase its focus on P3s and other alternative financing and
project development methods and to spur faster development of transit assets. The new
reauthorization bill could be the vehicle to assist and reward transit agencies using these
innovative methods—perhaps through even more streamlined processing of the projects. In
MAP-21, Congress authorized a pilot program for the expedited delivery of New Starts projects.
We would hope this provision could serve such a purpose, and we encourage continued focus
on this concept to ensure it captures and reflects the lessons of the previous Public Private
Partnership Pilot Program (Penta-P) as well as the lessons developed through this special
Committee—and uitimately facilitates and fosters effective P3s. We aliso strongly urge Congress
to preserve and expand the financing tools that make innovative P3s possible: TIFIA and
Private Activity Bonds (PABs). Finally, as discussed below, RTD’s Denver Union Station project
utilized value capture methodologies to fund transit assets. We would urge Congress to
dedicate specific focus to the opportunities and impediments involved in leveraging
development around federally funded transit assets as another innovative financing tool. Of
course, we fully support all efforts to provide technical assistance and similar resources to help
communities understand, evaluate and move forward with P3 approaches.

l. Introduction

The transportation sector is an undeniably critical component of the economy. it aliows for the
movement of people and goods between destinations and provides the essential mobility which
is fundamental to the well-being, health and welfare of the passengers and end-users which it
serves. Transportation investments drive economic development as well as our overall
economic competitiveness. Unfortunately, the demand for significant transportation
infrastructure investment currently exceeds the available funding.

Given state and local fiscal pressures and increasing competition for federal funding, it has
become increasingly challenging to finance, deliver and operate critical transportation elements.
The scarcity of funding options makes innovative funding approaches a necessity for the
providers of transportation systems. As demands increase, transportation agencies are looking
to take advantage of all existing approaches and are increasingly looking to the private sector to
assume some responsibility in financing, delivering and operating projects.

Traditionally, public transportation entities have relied on a design-bid-build approach to project
delivery, with the distinct phases of project development progressing in a linear fashion. This
method of project management is time consuming and may add significant cost to projects
versus other approaches which are being increasingly utilized in today's construction market.
Additionally, the design-bid-build approach keeps much of the responsibilities and risks of the
projects on the public entity sponsor.

This paper is intended to outline some of the innovative public-private approaches Denver RTD
has employed, focusing on our (1) EAGLE P3 commuter rail project, a design-build-finance-
operate-maintain (DBFOM) P3 building over 36 miles of new commuter rail that will connect

D)
1 RID
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downtown Denver to Denver International Airport; and (2) our Denver Union Station project, the
new intermodai hub of our system, which captures the enhanced real estate value of {and
adjacent to transit assets to fund transit development. While not discussed extensively below, it
is also important to note the RTD’s partnership with the Colorado Department of Transportation
on a P3 to deliver a high occupancy toll lanes project that will include new Bus Rapid Transit
(BRT) service between Denver and Boulder. All three of these projects have been developed
and utilized in order to more effectively deliver transportation assets to the Denver metro
éregion’s end-users. While this paper deals primarily With transit, the tools described may be
employed to maintain and expand other infrastructure needs, as well.

A. About the Regional Transportation District

The Regional Transportation District (RTD) is an operating entity responsibie for developing,
maintaining and operating a mass transportation system for the benefit of the inhabitants in its
service area. RTD's service area encompasses portions of an eight-county region comprising
the Denver metropolitan area. RTD’s area consists of the City and County of Denver, most of
the City and County of Broomfield, the Counties of Boulder and Jefferson, the western portions
of Adams and Arapahoe Counties, the southwestern portions of Weld County, and the
northeastern and Highlands Ranch areas of Douglas County. RTD currently services 2,340
square miles and 40 cities and towns. RTD is governed by a fifteen-member elected Board of
Directors with each member elected from one of the fifteen districts comprising RTD’s
geographical area.

The RTD is currently pursuing a transit expansion pian known as FasTracks (map on page 3).
The FasTracks plan includes:

¢ 122 miles of new light rail and commuter rail track, including six (68) new rail corridors and
enhancements to three (3) existing light rail corridors

+ 18 miles of bus rapid transit infrastructure

* 57 new transit stations

* 21,000 additional parking spaces

» Expanded bus service throughout the Denver metro area

The FasTracks transit expansion program was approved by 58 percent of the voters within the
district and is funded from a sales tax increase of 0.4 percent which became effective on
January 1, 2005. FasTracks had strong regional political support, benefitting from the backing of
all metro mayors and enjoying backing from the Denver Metro Chamber of Commerce, industry
and the general business community.

Since the passage of the FasTracks initiative, the RTD, like most agencies, has experienced
escalating program costs along with lower than forecasted sales taxes. Taken together, the
increased costs and reduced revenues resulted in a significant funding gap in the FasTracks
program. This funding gap has pushed RTD to examine every possible approach which couid
be used to maximize the number of program elements which may be constructed and operated
within the boundaries of the 8-county RTD.
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B. About Public-Private Partnerships

Public-Private Partnerships (P3s) have been successfully utilized in delivering and/or operating
various transportation assets in the United States and abroad, including toll roads, airports,
bridges, tunnels, transit projects and ports. At its most basic level, a P3 involves a contract
between a governmenta! entity and a private firm or consortium in which the private partner
assumes substantial financial, technical, delivery and/or operational risk on the project.
|

There exists a spectrum of P3 models which range from design-build contracts on public
projects to private ownership of infrastructure assets. The specific form of P3 utilized in the
delivery of infrastructure investments depends upon the particular policies, needs and desires of
the public entity sponsor.

Some of the more established forms of P3s are:

* Design-build

e Design-build-operate-maintain

» Build-operate-transfer

» Design-build-finance-operate-maintain
» Build-own-operate (private ownership)

Each P3 approach transfers certain risks to the private sector which would normally be borne by
the public sector transportation provider. As evidenced in the list of P3 alternatives above, any
of a number of project risks may be transferred to a private participant. The risk allocation matrix
on the project ideally assigns risk to the party {public or private) which can most effectively
manage it and can therefore most efficiently price it. It also holds the private sector partrier
responsible for certain elements inherent in project delivery and/or operation and involves
financial compensation dependent upon efficient delivery, performance or non-performance of
the involved asset. With properly written contracts, the public sector transportation
provider retains a high degree of control over crucial elements such as safety and
training requirements, operational standards, fares, and other items to ensure the private
contractor provides a transportation product that meets the public agency’s standards
and expectations, and provides for seamless service to the public.

In addition to effective risk transfer, P3s provide a new source of capital for state and local
governments and may result in additional benefits such as:

» More predictable construction and operations and maintenance costs

» Increased efficiencies in cost and delivery through innovative design and construction
techniques and performance incentives

« Increased financial flexibility (freed up capacity/funding to be utilized on other projects)

* External resources and specialized expertise

RTD believes the mode! developed for RTD’s Eagle Project and other innovative P3 projects
can be leveraged for other transit projects around the nation. Having said that, it is RTD's firm
recommendation that each project be viewed as a unique project and assessed for its suitability
for defivery using a P3 model and that the objectives of each project be carefully identified so
that an RFP may be tailored to assure achievement of those specific objectives and to address
the unique characteristics of that project.

4 R



78

. RTD’s Public Private Partnerships
A. RTD’s EAGLE Project

1. Overview

In order to maximize the components built out as part of its FasTracks program, and in order to
deliver transit components in the most cost effective manner possible, the RTD pursued a
public-private partnership for two of its planned commuter rail corridors (the East Corridor and
the Gold Line) along with a segment of the Northwest Rail Corridor, a commuter rail
maintenance facifity, and the electrical systems at Denver Union Station. This P3 for the East
And Gold Line Enterprise is known as the EAGLE P3.

The East Corridor is a 23.6-mile commuter rail transit corridor between Denver Union Station
and Denver International Airport (DiA). The Goid Line is an 11.2-mile rail transit corridor from
Denver Union Station to the vicinity of Ward Road in Arvada, passing through northwest
Denver, unincorporated Adams County, Arvada and Wheat Ridge. The electrified section of the
Northwest Rail Corridor is a commuter rail line which originates at Denver Union Station and
terminates at 71st Street in South Westminster. The commuter rail maintenance facility will be
designed and constructed to repair, maintain, and store the vehicles that will serve all
FasTracks commuter rail vehicles. Taken together, these transit improvements make up the
“EAGLE Project.”

The Eagle Project is being procured through a concession agreement between RTD and
Denver Transit Partners to design, build, finance, operate, and maintain the project's
components for 34 years. RTD will retain ownership of all assets at all times, set fares and fare
policies, and keep all project revenues. RTD will make availabilty payments to the
concessionaire based on established performance metrics.

The EAGLE Project is nearly 60 percent complete. Funding for the EAGLE Project consists of
federa! funds, local contributions, private capital (including both debt and equity) and RTD
funding. RTD contributions to the project include costs related to the acquisition of right of way,
construction payments and service availability payments which will be made to the
concessionaire over the operating term of the concession. The total cost of the federal project is
$2,043.1 million, which is financed as follows:

« FTA New Starts Full Funding Grant Agreement - $1.03 bilfion, awarded in August 2011
« Private Activity Bonds - $396.1 million

* TIFIA loan - $280.0 million

» Other federal grants - $57 million

» RTD sales tax revenue - $128.1 million

* Revenue bond proceeds - $56.8 million

» Local/CDOT/other contributions - $40.3 million

» Equity - $54.3 million

[w)
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Through the utilization of this procurement methodology, RTD is availing itself of financial
resources {in the form of concessionaire-provided debt and equity) which would otherwise have
not been available to it and making the project deliverable to transit riders throughout the region.
This has and will result in substantial direct economic as well as transportation benefits, of
particular note as the project was initiated during the heart of the economic downturn. As of
December 2013, the economic impacts of the EAGLE project include:

. $1 .{388 billion invested (payments to prime and subcontrac%ors for the design and
construction of the project)

* Approximately $232 million in commitments to 160 Disadvantaged Business
Enterprise/Small Business Enterprise (DBE/SBE) companies

» Approximately $840 million in commitments to a total of 390 Colorado businesses
» 1,250 jobs created

» 43 Workforce Initiative Now (WIN) participants working on project (WIN is an innovative
collaborative partnership that helps job seekers, businesses and communities by
developing career opportunities in transportation and construction).

Under the EAGLE P3 contract, RTD successfully transferred financing risk, construction risk
and operating risk to the private party concessionaire. The EAGLE project is structured as an
availability-based concession, under which RTD will make availability payments beginning upon
the commencement of revenue service in 2016 and continuing for a 28-year operating term.
Construction payments on the project consist of annually capped amounts based upon earned
value. These payments are due each month as work is completed on the Project.

Upon the commencement of revenue service, RTD's monthly availability payments to the
concessionaire which will be calculated based on the percentage availability of the transit assets
and the performance and achievement of RTD specified service, maintenance and operating
standards. Penalties will be netted against availability payments for failure to achieve the
standards set under the contract. It is important to note that, under the contract, the
concessionaire is not allocated ridership/revenue risk due to the desire of the RTD to maintain
contro! over passenger fares and service frequencies. Additionally, the security of passengers,
staff and assets will be a joint effort under RTD’s direction.

2. The Penta-P Program

RTD was honored when, in 2007, its EAGLE P3 was selected as part of the FTA's Pubtic-
Private Partnership Pilot Program (Penta-P) and worked closely with the FTA in delivering the
project. The FTA's Penta-P Program was authorized by Congress in 2005 to demonstrate the
advantages and disadvantages of P3 approaches in transit and to determine how FTA's New
Starts program could be modified or streamlined to accommodate the P3 project structure.
Selected Penta-P projects were made eligible for a simplified/accelerated federal review
process envisioned to reduce both time and costs related to New Starts transit projects. in
addition to these benefits of Penta-P designation, the FTA, through the Penta-P program,
included modified project requirements, oversight and/or risk assessments. This was due to the
fact that the private concessionaire, having a significant financial stake in the project, is incented
to perform in order to achieve the service and delivery objectives delineated in the concession
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agreement. RTD staff worked diligently with the FTA in streamlining, as much as possible, the
New Starts process on the EAGLE Project in order to complete the project without procedural
delays and associated time-related cost increases.

We believe the Penta-P program provided the following significant benefits to the EAGLE P3
project:

. Effdctive streamlining of New Starts approvals. RTD en(eréd the Penta-P program in the
summer of 2007, RTD applied to FTA to enter Preliminary Engineering (PE) in
September 2008 and was granted entry into PE in April 2009. RTD submitted the Final
Design (FD) application to FTA in September 2009 and received entry into FD in April
2010. RTD received the Full Funding Grant Agreement (FFGA) in August 2011. RTD
believes this represents a matenally expedited process.

» The opportunity to discount private at-risk equity in the cost effectiveness calculation,
protecting the public interest while facilitating project development and New Starts
funding opportunities.

« Limitation of certain FTA New Starts risk assessments as a resuit of risk transfer to the
private sector.

e Strong FTA staff support and flexibility to address challenges.
The challenges/impediments include:

» Uncertainty of the timing of the FFGA award, requiring RTD to split the project into two
phases and FTA to grant a Letter of No Prejudice (LONP) for the first phase of the
project, in advance of the FFGA award.’

* The focuses of the P3 deal on meeting performance criteria — as opposed to
implementing detailed design specifications - to facilitate innovation and cost savings.
This meant there were some variances in scope as the project moved through the New
Starts process, which is different from the traditional process which is based on
identifying a defined project capital scope early on in the process.

3. The Benefits of the P3 Approach
Why did RTD decide to implement a P3 on this project? Considerations included:
e The ability to be part of FTA's (then new) Penta-P program that would accelerate

project reviews and approvals, and thus expedite project development while seeking a
Full Funding Grant Agreement.

' Because, as of August 2010, the RTD had not yet been awarded an expected $1 billion in federal
funding under an anticipated FFGA, it was necessary to proceed with the EAGLE Project in phases, with
Phase | commencing before award of the FFGA and the Phase Il notice-to-proceed foliowing the award of
an FFGA on the Project. Phase | of the project was funded through a combination of private finance by
the concessionaire team, Denver Transit Partners, and consisted of both debt and private equity, and
RTD sales tax proceeds and other local contributions.
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« The ability to leverage private equity and debt to address emergent shortfalls in the
overall FasTracks financing plan. In addition, a P3 wouid allow RTD to spread the cost
of the project over a longer time period via the availability payment modei to address
cash flow choke points.

« The ability to utilize private versus public debt.

o The vdlue for money. As detailed below, RTD saved over 5300 miflion from RTD’s
internal estimate in substantial part due to “Alternative Technical Concepts” or
innovations that allowed the private sector to achieve performance outcomes in
innovative and cost effective ways. A competitive procurement process provided the
incentive between bid teams to drive down capital and operating costs on the proposais
to their most economical levels while meeting specified performance standards.

s Transfer of financing risk, construction risk and operating risk to the private party
concessionaire as detailed below.

s The resulting powerful incentives for budget and schedule adherence to give an
assured completion date and assure the project could be delivered within available
resources.

Ultimately, the DBFOM approach maximizes contractor innovation and participation. Private
financing requires an extended payback term; that gives a real stake to the concessionaire. The
concessionaire team has a long-term commitment to the P3 project, so they have a vested
interested in creating a quality project that meets procuring agency performance specifications
while minimizing life-cycle costs and realizing efficiencies in capital, operations and maintenance
costs. Contractual terms ensure high standards for performance in the operations phase and
achievement of RTDs’ specified service, maintenance and operating standards.

While the P3 procurement allows for these significant advantages, it can have its drawbacks.
Among those are some reduced day-to-day control over the project, significant transaction costs
and increased financing costs due to higher return requirements in the private sector versus tax-
exempt debt. Reduced project controi can be mitigated somewhat through the structuring of the
concession agreement such that the expectations and operational requirements are well defined
and availability payments are structured to incentivize the concessionaire to meet or exceed
those requirements. The concession agreement which accompanies the RTD EAGLE Project
outlines clear standards and expectations in regard to ongoing operations and maintenance
requirements and assigns penaities to the concessionaire (in the form of reduced availability
payments) for unsatisfactory performance. Because the returns on private equity contributions
are tied to performance in this way, members of the consortium are motivated to efficiently
design, build, operate and maintain the project over the entire course of the contract term. RTD
declined to transfer revenue risk because as a public agency with an elected board of directors
it would not transfer controt of fare setting and service parameters.

With respect to increased transaction and financing costs, the significant transaction costs
associated with P3 procurements (i.e., legal fees and advisory fees) along with increased
financing costs were offset by the efficiency and savings provided to RTD. Further, as RTD did,
the public entity project sponsor can take critical steps to reduce P3 financing costs by availing
the project concessionaire of innovative tools including PABs.
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RTD-Concessionaire Risk Allocation Matrix

RTD Risk Concessionaire Risk
- Timeliness of third party design reviews | « Design fails to meet the specified requirements
» RTD requested changes to project + Design delays
requirements » Construction delays
» Delay in gaining access to the site = Cost overruns o
» Unforeseen archaeological risks + Additional land requirements]
~ Errors/omissions in environmental « Compliance with environmental requirements
reports « Geological obstructions
« Unidentified and dry utilities » Safety and security
+ RTD permits » Accuracy of reference data
» Discriminatory legislative changes « Concessionaire permits
+ Ridership and fare evasion risk + Concessionaire or subcontractor default
« Interface conflicts between new and * Final completion delays
established RTD services * Third parly claims
« Security during the construction period
= Repairs or maintenance work affecting availability
« Failure to meet operating performance standards
« Operation and maintenance costs
« Condition of system at the end of concession period
- Wet utilities
+ Compliance with railroad agreements
Shared Risk

.

Third party design reviews — disputes
Non-discriminatory legislative change
Force majeure

4.

The Keys to RTD’s Successful P3 Procurement

The keys to our successful procurement of the Eagle P3 Project were:

» Developing performance specifications rather than detailed design specifications that has
been the norm for our past transit projects. We strongly emphasize the value of
maximizing proposer flexibility through the use of performance level specifications and
allowing for Alternative Technical Concepts (ATC) to aliow the private sector to innovate
and come up with cost-effective solutions to meet performance and outcome
requirements. Allowing the future concessionaire to develop the detailed specifications,
combined with ATCs, can resuit in greater confidence a P3 project can be delivered at
the most favarable cost and in the minimum time.

Establishing, and rigorously adhering to, a Request for Proposal (RFP) schedule.

Providing a stipend to the proposers to incentivize their participation in the costly process of
proposal development, defray some of the costs of proposal preparation, and at the same
time ensure RTD owns the approach and ATCs created by both the winning and
unsuccessful proposers.

Learning from earlier P3 profects both here and overseas. Select management and key
staff positions have been filled with highly experienced professionals with direct experience
on successful overseas P3 projects—projects that are structured similarly to the Eagle P3
Project—and in the delivery of major transportation projects.
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« Retaining overall ownership and control over key aspects of the completed project,
including: ownership of assets; control over revenues generated; control over fare policies,
structure and the operating pian.

« Setting high standards for performance criteria and resulting availability payments based on
performance against established metrics.

Eagle P3 Project — Unique Procurement Challenges |
|

The Eagle P3 Project procurement provided RTD with some interesting challenges since this
was RTD's first direct experience with this methodology. The previous projects in the U.S. were
limited in the parallels and lessons learned we could apply. We counterbalanced some of the
challenges by carefully recruiting an internationally experienced group of managers and technical
experts, but some challenges remained unavoidable or unforeseeable. The most critical of these
challenges were:

» Procuring the Eagle P3 Project with only two teams competing. The P3 procurement
started with three potential concessionaire teams in the Request for Qualifications phase.
One proposing team dropped out shortly after the draft RFP was issued due to concerns
about the team structure and ability to manage a project of this size—valued at over $2.0
billion with nearly 30 years of O&M responsibilities.

Finding and applying relevant lessons learned from similar, but not identical, procurements.
RTD has now completed three related Lessons Learned reports in the past five years—one
for the completed T-REX Project, one for the first five years of the FasTracks Program of
projects, and one for the Eagle P3 Project Procurement. Each of these reports was used
as references for this document and may be helpful to other transportation agencies
considering P3s.

Maintaining an ambitious procurement schedule. Our team and the proposers worked hard
to ensure that we did meet our published date—June 15, 2010—for recommending the
Eagle P3 Project Concessionaire Agreement to the RTD Board of Directors.

Incentivizing the proposers. The proposal preparation process was going to be lengthy,
complicated, and expensive. As a result, we provided the proposers that actually
responded to the final RFP with a multi-miilion dollar stipend to help offset their costs.
Underscoring RTD’s commitment to this innovative project, RTD also offered a $20 million
compensation payment to the successful bidder if for some reason the District did not
implement the project.

The Lessons Learned — A Summary

* A successful P3 procurement is heavily dependent on the commitment and support of a
broad base of entities including procuring agency personnel, agency management, and
board members.

= Involving excellent legal counsel, financial managers, and technical advisors at the start of
the procurement process is critical for a P3 since it is at the core a business deal rather
than a traditional construction contract.
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« Involve all levels of management, including legal counsel, at all stages of the procurement
process. P3 procurements are complex and must be led by a strong and experienced
Project Manager (PM) to keep the process focused and on schedule. The PM must be
supported by staff experienced in P3 in key roles including technical, O&M, financial, and
legal.

Provide P3 project proposers with maximum design flexibility. RTD saved significant money
(approximat‘elyf $300 million) without compromising our ability tb meet operational
requirements.

+ The use of ATC provisions was a key element to give both the transportation agency
and the proposers the confidence that the project could be designed, delivered,
operated, maintained, and financed at an acceptable cost. ATCs are valuable to
both the proposer and the agency. Proposers gain flexibility and a potential
competitive edge since the information was not shared with other proposers. RTD
got a better, lower-cost design and RTD owns the ATCs from all proposers without
incurring the design costs or associated risks. This is similar to the resuilts of Value
Engineering without the potentiai delay and cost of performing Value Engineering.

Keep the procuring agency’s focus on performance standards rather than design or
infrastructure aspects of the procurement. The agency should restrict its specifications to
those related to performance, safety, user experience (e.g., station access), cost-
effectiveness, and reliability. Develop the performance standards and availability
parameters so the proposed system allows applying quantitative metrics to the evaluation
process. The use of performance specifications and availability criteria reduces the agency
workload and provides proposers with freedom to propose a project that they feel is
feasible and cost-effective to deliver under DBFOM. The use of performance specifications
and availability criteria gave the proposers the ability to be innovative, using ATCs and
industry best practices, and reduced the capital costs associated with the Eagie P3 Project
while stilt ensuring the performance standards RTD required would be met.

Develop a risk allocation model that reassures the proposers as to which entity will assume
crucial risks, thereby reducing the proposers’ need to reserve for all possible risks.

Provide stipends fo proposers to partially offset the costs associated with the complex and
expensive P3 proposal process, which was key in corporate decision-making at different
stages of the procurement.

Qualify teams early so that they can be involved in the development process and
understand the agency’s goals and expectations. Bring potential proposers—primes/major
subcontractors and SBE/DBE firms—into the RFQ/RFP development process as early as
possible. Allow teams to organize to their strengths, but always be led by their equity
participants to maintain life-cycle focus.

Keeping to the established schedule was very valuable in establishing and maintaining our
credibility with the proposing teams and their financing pariners. Schedule adherence is
critical to meet the unique aspects of the DBFOM project delivery and establish/maintain
agency credibility. Staying on schedule is crucial to the financing entities on each proposing
team.

= Using the best value approach is a good way to ensure quality technical proposals.
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= Ensure all parties—stakeholders, board members, agency staff, and area residents are
kept fully informed of the process and decisions and provide them appropriate venues for
expressing their views and opinions. Stakehoider involvement is critical to the overali
success of a project. Obtaining their concurrence with project requirements is essential.
Their insights benefit the project. Regular communication with all stakeholders is essential
to obtaining community support of any project. The agency's board must be “on board”
from the outset of the procurement process if a DBFOM/P3 approach is to work. Their
unequivocal supgort is essential. Strong public sector support reduced the financing costs
by five to eight basis points by increasing confidence. ‘

= Peer review is essential given the limited number of P3 projects in the U.S.

* Be prepared to go forward with only one qualified proposing team, but work hard to
maintain competition with more than one team.

= Actively involve the FTA—P3 was/is new to the agency too.

« Early coordination with affected railroads and other key stakeholders is essential to ensure
right-of-way (ROW) and corridor issues are identified, mitigated, and/or resolved as early
and cost-effectively as possible. ROW identification and acquisition need to begin as early
in the procurement process as feasible.

= Successful P3s embrace the partnership ideal from day one; neither party can be
successful without the other.

B. Denver Union Station

The Denver Union Station project is the new intermodal hub of our system and an engine for
transit oriented development in Downtown Denver. Along with the design and construction of
transit infrastructure, the project includes significant expansion of a mixed-use neighborhood
surrounding Denver Union Station, integrating a sustainable mix of rail, bus and urban
development. Denver Union Station has been the catalyst in attracting some $1 billion in
development around the station.

The project reflects several innovations in project finance and delivery. This includes capturing
the enhanced real estate value of land adjacent to transit assets to fund transit development
and operate facilities. It also includes leveraging and successfully integrating TIFIA and RRiF
loans as core elements of the project financing, with the value capture district providing one of
the repayment streams.

The funding and financing plan for Denver Union Station was achieved by negotiating with a
master developer early in the project, using negotiated prices based on appraisal with an
acquisition schedule to be set, and then allowing land sales and the associated taxes following
development to be programmed into the TIFIA and RRIF loan repayment schedule. This
“utimate” value capture model can be better facilitated in federally funded transactions by
allowing land values to be established at the time of the signing of the contract between the
public and private entity and allowing land sale proceeds to be immediately reinvested in the
project development. We would be pleased to provide more information on this aspect of the
transaction upon request.
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In order to further the development and construction of RTD's transit hub at Denver Union
Station and the surrounding area, the Denver Union Station Project Association (DUSPA), a
governance organization which inciudes representatives of RTD, the City and County of Denver,
the Colorado Department of Transportation (CDOT), and the Denver Regionai Councii of
Governments (DRCOG) along with board members nominated by the Mayor of the City and
County of Denver and approved by City Council, applied for and was ultimately awarded a TIFIA
loan. The TIFIA loan (for $145.6 milion), along with a loan made available through RRIF
program (for $152.1 millian), served as the backbone of the financing of the p‘rojéct.

The TIFIA and RRIF loans will be repaid with funds received from a variety of sources including
annual payments made by RTD, revenues received through property, sales and lodging taxes
collected in the Denver Union Station area and mill levies pledged by Metro Districts within the
larger 40-acre district which surrounds Denver Union Station. In addition, the City and County of
Denver has provided a morai obligation commitment on the debt.

Additionally, RTD successfully executed a deal that allows a developer team, Union Station
Alliance (USA), to lease the historic building for 60 years, plus one-20 and one-19 year option
(up to 99 years). The building is being renovated into a 112-room hotel that will house food and
beverage, retail, and transit (Amtrak space). Benefits of entering into a 99-year lease include:

» The Historic Station Building is a treasured Denver icon and will receive substantial
investment and refurbishment from non-RTD sources.

* RTD has transferred the operational risk and cost of maintaining the historic building to the
lessee while preserving RTD’s operational needs for internal and external customers.

¢ The establishment of a capital reserve mitigates the risk that the building will deteriorate
over the term of the lease.

» RTD has the potential to receive significant revenue over the term of the lease.

» The proposed uses will bring significant activity and amenities back to the station which
will benefit transit users and the RTD District as a whole including potential increased
ridership.

¢ The proposal by USA provides for complete renovation of the building in a way that
preserves the historic fabric and has been reviewed and approved by the National Park
Service and local and state historic preservation agencies.

* Transit users will benefit from a high level of amenities for the full term of the lease
including transit passenger seating and food and beverage service.

» Amtrak space has been seamlessly integrated into the building and RTD has received
official Amtrak approval on the location, size and layout of the space.

* Hotel and commercial uses have been well integrated with transit operationa! needs,
including the preservation of the Great Hall as a gathering place for transit and the broader
Denver region.

+ The hotel will establish more of a 24/7 environment in the Historic Building which will
benefit RTD customers.

Currently, the Denver Union Station project is 96 percent compiete, and RTD will host an
opening ceremony for the huge underground bus concourse on May 9, 2014. The P3 Panel is
invited, and RTD urges members to come to Denver to see first-hand the successful financing,
building, and opening of massive multi-modal transportation hub which is a P3.
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lll. Innovative Financing Tools

As referenced above, federal innovative financing tools were integral to the successful
development of each of RTD’s P3 projects. Denver Union Station was the first muiti-modal
project to successfully combine RRIF and TiFIA financing. The EAGLE P3 project leveraged
both TIFIA and PABs. And TIFIA financing is a critical component of both Phase { and Phase i
of the US 36 Managed Lanes/Bus Rapid Transit that will provide new transportation choices and
rapid transit service between Denver and Boulder. We strongly urge these tools be preserved
and expanded.

A. Transportation Infrastructure Finance and Innovation Act (TIFIA)

In the current market environment, TIFIA remains the most cost-effective and flexible source of
subordinated financing for projects and can substantially reduce the level of additional public
monies that would otherwise be required to complete such projects. Benefits provided through
the use of TiFIA funding include flexible repayment terms and the ability to lock in funding at
rates available to the U.S. Treasury for comparable maturities. TIFIA allows for a maximum
borrowing term of 35 years following substantial project completion with the ability to defer debt
service for up to five years following the completion of the project. Additionally, as mentioned
above, TIFIA loans may be subordinated to other project borrowings although the lien level may
be increased upon the occurrence of a bankruptcy or other significant credit event.

We would like to highlight briefly the benefits of the TIFIA program to the EAGLE P3 project and
Denver Union Station.

» In 2011, RTD entered a TIFIA loan agreement for $280 million as part of the pian of
finance for the EAGLE project. The interest rate on the TIFIA loan is 3.1 percent with
principal and interest payments anticipated to begin in 2021 and final maturity expected
in 2045. The TIFIA loan complements other sources of financing, resuiting in a lower
cost of funding than would have otherwise been available in the capital markets.
Although the TIFIA loan requires more administrative effort than issuing traditional tax
exempt bonds, there are significant financial advantages. RTD delayed its first draw
against the loan until late 2013, taking advantage of one of the benefits of the TiFIA loan
which is that interest does not start to accrue untit the loan is drawn.

RTD combined a $145.6 million TIFIA loan and $152.1 million RRIF loan (which together
constitute 64 percent of the nearly half billion doliar project cost) to make the Denver
Union Station project possible. TIFIA financing benefited the Denver Union Station
project in several ways. First, the ability to defer principal payments past project
completion allows DUSPA to institute and accumulate the tax revenues which will, along
with RTD’s payments, serve to repay the loan. Second, the attractive rates offered by
the TIFIA loan reduce the debt service burden placed on the project. Third, interest-only
debt payments on the TIFIA loan during construction allow DUSPA to match principal
repayment to the anticipated total revenue stream, which is expected to grow
significantly as commercial and residential development in the area expands. Without
the attractive features and flexibility offered through the TIFIA (and RRIF) programs, the
Denver Union Station Project would not be able to achieve its potential as a modei
intermodal transit hub incorporating sustainable, mixed-use, transit-oriented
components.
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B. Private Activity Bonds (PABs)

Public transportation issuers have typically financed large infrastructure investments with tax
receipts and proceeds of tax-exempt bonds. Until recently, the U.S. tax code limited the
amounts of private activity associated with the issuance of tax-exempt bonds such that private
development and operation of transportation projects could not benefit from the tax-exemption
otherwise available to the transportation entity.

in 2005, pursuant to the Safe, Accountable, Flexible, Efficient Transportation Eq’uity Act: A
Legacy for Users (SAFETEA-LU), Congress amended the U.S. tax code to allow qualified
highway or surface freight transfer facilities issued by state or iocal governments for the benefit
of private partners to enjoy the same tax exemption provided to public transportation entities
through the issuance of Private Activity Bonds.

This modification to the U.S. tax code provided the U.S. Department of Transportation with up to
$15 billion in Private Activity Bond allocation for qualified transportation projects including any
surface transportation project which receives federal assistance under Titie 23 of the United
States Code. The tax exemption allowed through this provision serves to dramatically reduce
the cost of capital for private parties involved in transportation infrastructure projects, thereby
allowing them to make more cost effective proposals to the public sponsors.

On the EAGLE P3 project, in order that the selected concessionaire could have access to lower
cost tax-exempt funding, RTD requested a portion of the U.S. Department of Transportation’s
Private Activity Bond allocation. Uitimately, $380 million in volume cap was utilized by Denver
Transit Partners, the successful consortium, in lieu of alternative, and more expensive, taxable
financing vehicles. The reduction in cost of financing offered by PABs is expected to amount to
approximately $400 million over the life of the project (approximately $190 million in savings on
a present value basis). Under this structure, the RTD acted as conduit issuer on the debt while
repayment on the PABs will be the sole responsibility of Denver Transit Partners, the successful
bid team. in addition to the lowered cost of capital provided through PABs financing, PABs
reduced market capacity concerns about raising the amount of private capital required.

The availability of PABs allowed a public-private partnership to obtain fow interest rates on its
bonds and avoided stringent private activity limitations that would have cost the EAGLE project
more, or limited the ability of the public agency and private concessionaire to enter into this
partnership. it was a very valuable tool that we recommend be not only preserved, but
expanded, in the future.

C. Railroad Rehabilitation and Improvement Financing (RRIF)

The Railroad Rehabilitation and improvement Financing Act (RRIF) was established in TEA-21
and amended by SAFETEA-LU. Similar to TIFIA, the RRIF program provides direct federal
loans and loan guarantees to finance deveiopment of railroad infrastructure. Direct RRIF ioans
may be used to fund up to 100 percent of project costs, have repayment terms of up to 35 years
from date of execution and are funded at U.S. Treasury equivalent borrowing rates.

A direct loan under the RRIF program of $155 million was combined with a TIFIA loan to finance
the majority of the Denver Union Station project. The RRIF foan will be repaid through the same
revenue sources as pledged for TIFIA, namely, annual RTD payments, tax and lodging
revenues, and mill levies placed upon Metro Districts in the surrounding 40-acre district.
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As with TIFIA funding, the RRIF loan benefits the project in that it provides flexible loan terms at
attractive interest rates, allowing for the development of the project and growth of associated
taxes and revenues over time. We believe that Denver Union Station remains the only muiti-
modal project in the country that has combined the use of both TiFIA and RRIF locans on one
project. We strongly encourage Congress to prioritize and pursue reforms to continue to
improve the RRIF process and facilitate the utilization of this tool for intermodal rail projects and
other eligible rail projects nation{wide. A continued emphasis on opportunities for pass#nger rail
and intermodal facility development with this program will support mass transportation
development, grade separation costs, safety enhancements, and shared corridor and shared
track rail uses. We strongly encourage the continued progress between FTA and FRA to
pursue integration and cooperation to provide the maximum benefit of this ioan program for
intermodal and passenger rail use.

IV. Conclusion

Without the P3 delivery method and other financing mechanisms previously mentioned, RTD
would not have been able to move forward with plans for the construction of the EAGLE P3
Project, the development of Denver Union Station, nor the U.S. 36 toli/BRT project. To facilitate
the continued build out of the FasTracks plan and other projects around the country, we
encourage Congress to lean further forward with P3s, along with other innovative financing
methods in the new transportation reauthorization bill.

We perceive significant opportunities in authorities such as the Pilot Program for Expedited
Project Delivery, as we believe RTD and FTA working together showed how the Penta-P
program could work to deliver an effective, innovative P3 with significant risk transfer and
private investment. We also strongly urge Congress to continue providing a robust TIFIA
program and to preserve and expand PABs, the financing tools that make innovative P3s
possible. Finally, we urge Congress to dedicate specific focus to the opportunities and
impediments involved in leveraging development around federally funded transit assets as
another innovative financing tool. Of course, we fully support all efforts to provide technical
assistance and similar resources to help communities understand, evaiuate and move forward
with P3 approaches.

As the demand for infrastructure increases and traditional funding resources become more
difficult to obtain, more creative solutions become necessary in addressing critical transportation
needs. RTD strongly supports the efforts of this Committee and all stakeholders to identify
additional policies and methods needed to deliver the transportation projects of the future and
address the needs which are critical to the economy and health and welfare of this country.
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Aprit 10, 2014

The Honorable John J. Duncan, Jr.

Chairman

Panel on Public-Private Partnerships
Committee on Transportation and infrastructure
U8, House of Representatives

Washington, DC 20515

Dear Chairman Duncan:

As requested in your letter dated March 25, 2014, we are pleased to provide you with written
responses to the additional questions which resulted from the testimony provided on March 5,
2014, at the “Overview of Public-Private Partnerships in Highway and Transit Projects” hearing.

1.  How did RTD determine the 35-year time frame for the Eagle P3 concession?

Response: The 34-year time frame was fundamentally driven by the term of financing. When
we issued the Request for Proposals (RFP), the RFP anticipated the end date to be 2056 as a
result of JP Morgan/Goldman Sach’s projections of a need to finance over 40 years based on
the cost estimate. During the procurement, one team offered an Alternative Technical Concept
{ATC) that reduced the term from 46 o 34 years. After the evaluation, which was carried out on
the full 46-year term to assure an identical basis of comparison, and selection of Denver Transit
Partners {(DTP) as the preferred proposer, we were able to exercise the offered ATC when
DTP’s bid was affordable with 30-year financing. This gave RTD improved flexibility and
eliminated the challenges associated with roiling stock life and replacement.

2. I ridership is not as strong as the RTD forecast suggests, how will RTD ensure it is
able to make the required monthly payments to the contractor?

Response: RTD is paying its contractor {Concessionaire) out of a combination of pledged
sales tax and genera! fund revenues. Repayment to the contractor is for ifs capital investment,
return on that capital investment, and ongoing costs of operation and maintenance. RTD's
farebox revenues are approximately twenty percent of its annual operating cost across all iines
of service. Mass transit operations in the US generally require a subsidy and neither RTD nor
its contractor intended to be refiant on farebox revenues to repay concessionaire investment
and cost of operations. Payments to the Concessionaire (contractor) are partially in the form of
a bond paid by a trustee that collects all RTD sales revenue to pay debt service, and partiatly
through annual appropriation. If RTD is required to cut service during the course of the
Concession Agreement (CA) it may, and the annual appropriation portion of RTD’s payment to
the Concessionaire would be reduced. The extent of the service cut may resuit in a formula
change to the payment or a negotiated change.

3.  What recourse does RTD have if the private sector operator does not meet the
contractual terms of service?
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Response: RTD has a variety of remedies under the CA depending on the nature and level of
deviation from performance standards. The CA sets out requirements, generally performance
based, for design, construction and operation of the rail lines and rolling stock. There are a
number of prerequisites to the Concessionaire’s receiving authorization to commence revenue
service., Failure to meet those requirements preciudes the commencement service, and
therefore the Concessionaire’s right to receive service payments. Once service has started,
Operation and Maintenance requirements must be met for the Concessionaire to receive 100%
of its availability payment each month. Service related penalties can reduce the availability
payment up to 20% each month. Penalties may be imposed for delays, insufficient numbers of
cars in service, or station unavailability. Service deductions do not exceed 20% in any month as
financing of the project was in part dependent on the Concessionaire having sufficient income to
meet its debt service and other financing requirements. Other deduction may be made based
on an assessment of points for failure to meet cleaniiness, safety, maintenance snow and ice,
and fare enforcement requirements. Deductions for those matters may reach a fotal of 5% per
month.

Default sufficient to resuit in termination can occur for a variety of pervasive or serious failures
on the part of the Concessionaire. Those include failure to complete the project, failure to
obtain the right to commence service after a correction period, bankruptcy, loss of material
subcontractors without replacement, and failure to meet at least 80% of performance standards
for a period of six months in an eight month period. If an event that could result in termination
occurs the Concessionaire or its Lender may take certain step to remedy the default. if a cure
cannot be effected, termination may occur. In the event of termination RTD has the obligation
to make payments to the Concessionaire on the RTD bond. In that event however, RTD is left
with the constructed assets.

4, Your written testimony indicates that RTD found the Penta-P program useful for
coordinating the development of a P3 concurrent with securing an FFGA, though
challenges did remain. Based on that experience, does RTD have suggestions for
how to better coordinate the FFGA process with P3 procurements? In your
experience, shouid the New Starts process be accelerated?

Response: One of the main focuses of the Public Private Partnership Pilot Program (Penta-P)
was to determine whether transferring risk to the private sector could potentially reduce the level
of due diligence required by the FTA. RTD’s Eagle Project benefited from this through
accelerated reviews of deliverables and a streamlined risk assessment approach (which RTD
developed and FTA accepted). However, chalienges remained due to the fact that the
procurement process moved more quickly than the New Starts process. The primary reason for
this related to when and how the final scope for the Eagle Project was defined. As with many
P3s, RTD developed specific performance based criteria for this project (e.q., number and
location of stations, level of service, etc.) but allowed flexibility to the concessionaire to
determine specific technical requirements {o meet the performance criteria (e.g., single track vs.
double track, etc.). So, while we encouraged creativity and innovation by the contractor, this
made FTA’s technical reviews challenging because the scope of the project varied somewhat
between RTD’s internal designs and the final project scope included in the bid from the
successful concessionaire, although the operational capacity remained the same.

To address this timing challenge, RTD worked with the FTA to break the Eagle Project into two
phases under the same contract. Phase 1 of the project, which was locally funded (and would
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have been built whether or not RTD received an FFGA) and Phase 2, which was released only
once the FFGA was received. FTA issued RTD a Letter of No Prejudice for all of the Phase 1
work {allowing RTD to maintain federal eligibility for the entire Eagle Project). RTD greatly
appreciated FTA’s flexibility and support on this issue. However, because FTA needed to review
the scope identified in the final bid documents, the FFGA was awarded one year after issuing
the Notice to Proceed (NTP) for Phase 1. Due to cost escalation provisions included in the P3
contract, and required by the private lenders to mitigate the uncertainty of the Phase 2 release
date, this resuited in a $40 million cost increase to the Eagle Project.

One suggestion to address this issue in the future would be to allow FTA to base a decision on
whether a project is eligible for an FFGA based on the agency’s internal designs and cost
estimates, with final approval for the FFGA based on receipt of a successful bid that is within the
agency’s financial parameters. Allowing FTA to issue a Letter of Intent to award an FFGA prior
to receipt of the final P3 bids would remove financial uncertainty and risk for the concessionaire,
potentially even reducing the overall bid costs. i would also allow agencies to issue an NTP for
the entire project simultaneously, removing the risk of additional cost escalation due to a defay
in receiving an FFGA.

in May 2014, RTD will formally submit a white paper to the T&l Committee that will inciude
additional thoughts and ideas for streamlining the New Starts process. We applaud the
streamlining that has ailready occurred through the revisions in MAP 21 and look forward to
working with your committee to further enhance the New Starts process in the next
reauthorization biil for transportation funding.

5. RTD believes using the P3 process for the Eagle Project helped save $300 million in
costs. Could you describe how those savings were realized?

Response: We do believe that most of these savings were the result of a P3 approach. The
procurement emphasized performance specifications tather than prescriptive requirements.
The concessionaire is responsible for providing a specified leve! and quality of service. The
specific means for achieving that service level is largely determined by the concessionaire. This
provides the maximum ability for innovation. In addition, the bidders for the concession
subjected each project element to a life cycle cost analysis, limiting the potential to over-specify
engineering and operational facilities.

RTD also facilitated the use of Alternative Technical Concepts {ATC} which allowed proposers
to offer technical solutions that did not meet all of the criteria included in the RFP. Where RTD
determined during the proposa!l process that an ATC was acceptable, the proposer was able to
use that solution and benefit from the cost savings in the competition. Such cost savings may
have been in either the capital or life cycle costs, both of which were evaluated as part of the
determination of the preferred proposer.

The concessionaire was also able to make risk-reward tradeoffs that enabled a lower cost. The
concessionaire’s future availability payments are partially based on providing service at
specified levels. {f these operational metrics are not achieved, their availability payments can
be reduced by up to 25 percent. The P3 approach provides a strong incentive to build a project
that provides reliable service, but still gives the concessionaire the flexibility to avoid costly
facilities that provide little added benefit. It should also be noted that the concessionaire
sometimes also provided facilities that were not contemplated by RTD, but were incorporated
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into their proposal because they would provide a more efficient and reliable service in the long
run.

Some specific examples of cost savings that were provided through a P3 approach were
additional single tracking, lighter rail weight, station platform iengths that were shorter but stilf
provided for 2035 passenger demand and off-the shelf rail vehicles.

6. What was the benefit of TIFIA to the Denver Eagle Project as well as aother projects
in Denver?

Response: TIFIA loans are being used on two transit projects in Denver.

The Denver Union Station Project Authority (DUSPA) is an entity that was formed with the
single purpose of financing, designing and constructing a multi-modal transit hub in downtown
Denver known as the Union Station Transit Center.  This transit center will be the central
connection point for RTD’s bus, light rail, commuter rail and downtown shuttle services as well
as Amtrak’s Denver station. RTD will own, operate and maintain the project elements which wili
be completed and opened to the public in May 2014. The $480 million project was financed, in
part, by a TIFIA joan of $145.6 million. Second, the $2.1 biflion RTD Eagie Project includes
TIFIA loan funding of $280 million.

The benefit of both TIFIA loans is muiti-faceted compared to other potential funding sources.
TIFIA loans aliow the borrower to draw funds at a time when those resources are needed, with
interest accruing at the time and only on the amount of the funds drawn rather than the entire
loan authorization amount as in a bond issue. This is beneficial in reducing overall financing
costs when compared to a traditional bond borrowing in which the entirety of the proceeds are
received at the issue date with interest accruing on the full amount of the bond issue. in
addition, TIFIA loans offer competitive interest rates, at the reiative credit agency ratings, with a
DUSPA TIFIA coupon rate of 3.99 percent and an RTD Eagle TIFIA coupon rate of 3.14
percent.

TIFIA loans also may allow for the deferral of principal and interest payments. The DUSPA
TIFIA loan was structured to allow for the deferral of principal and 92.5% of interest due until
2015 {one year after construction of the project is completed) and final maturity in 2040 to allow
for the surrounding private development to be completed which will generate tax increment
financing revenues for debt service. Principal and interest payments on the RTD Eagile Project
TIFIA loan are structured to be fully deferred until 2025 with final maturity expected in 2045 to
accommodate projected debt service cash flow availability.

TIFIA may also provide an opportunity when commercial financing is limited for reasons other
than the credit worthiness of a specific proposed project. The Denver Union Station project, for
example, originally contemplated only commercial financing. Overall tightening in the credit
markets in 2007-2009 made federal loans attractive because of their availability. As federal and
commercial funding opportunities vary over time due to poiitical and commercial considerations,
having both sources available may provide alternatives when one funding source or the other is
restricted.

7. How important was RTD’s ability to provide stipends to the prospective partners
during the bidding process to ensure a good seiection process?
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Response: Provision of stipends benefited in two ways. First, it allowed RTD to benefit from
the unique features included in any unsuccesstul proposal and at least one important feature
was included into the successful teams’ technical solution after selection. Second, and most
importantly in a P3 process, it demonstrated RTD’s commitment to the process and was seen
by the proposing teams as a level of seriousness with which RTD was addressing the
project. As an example, when RTD faced a delay to the process, we recognized that the delay
would cause an increase in the costs incurred by the proposing teams and we increased the
value of the stipend to recognize that fact. In addition to the traditional stipend, RTD offered a
compensation agreement that would be payable to the selected team if RTD decided for any
reason not to proceed with the project. This was in recognition that a number of P3 proposals
had failed after a team had been selected and was a further demonstration of the serious intent
on behalf of RTD to close the deal. Since RTD did indeed close the Eagle Project deal, the up
to $20 million compensation agreement was never paid, but was recognized by the proposing
teams as a sign of RTD’s serious intent and project commitment.

8. Do you believe the cost of submitting a bid discourages some interested parties
from submiiting a proposal? Would expanding the eligibility of federal funds to
inciude reimbursement for costs associated with submitting a bid be helpfui?

Respeonse: Our understanding is that the cost to submit a bid for the Eagle Project was in the
range of $15-$20 million. Obviously, this amount has the potential to restrict the number of
potential bidders.

However, we found that for a strong project, like the Eagle Project, that the high cost to submit a
proposal did not prevent a good bidding environment. Three groups submitted qualifications
statements to bid on the project. Although one team dropped out {they preferred to be called an
“inactive participant”), our understanding is that was based on internal team issues rather than
the cost to prepare the bid. In addition, our goal from the start was to shortiist to three teams so
that we could better focus our procurement efforts while also providing each team with a greater
chance of success.

We did provide a stipend of $2.5 million to non-successful bidders to partially offset the cost of
preparing their bids. BTD received feedback that while this stipend only covered a small
percentage of their bid preparation cost, it demonstrated the commitment of the owner and was
a major factor in encouraging their team to submit a responsive bid. Therefore, we strongly
recommend that the cost of a reasonabie stipend be eligible for federal funding.

Further, we do not believe the cost of proposing is a hurdle to any setious proposers as long as
they have confidence in the agency’s leadership to move forward with the deal. We also
suggest that failing that confidence, proposers would not be persuaded to continue with the
process even if their costs could be reimbursed since it is an opportunity cost that would be
incurred that has a far greater impact on their businesses.

Finalty, one of the key factors driving up bid costs is keeping the bidder consortiums staffed and
working during the time between the start of procurement and contract award. Minimizing costs
and encouraging participation, and therefore competition, is actually dependent on keeping to a
finite and advertised schedule. Agreeing on all federally required submittals, schedule
adherence by federal oversight agencies, set times for review, and committed dates for
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availability of federal funds allows teams to internaily budget for costs including payment of
subcontractors while awaiting agency determination of award.

9. Your testimony states that under the availability payment concession, RTD begins
payments in 2016 at the beginning of revenue service. What happens if the project
is delayed or the project cost changes? How much has RTD provided to the
concessionaire to date?

Response: The availability payments start when the concessionaire has made the project
available for passenger service in accordance with the concession agreement requirements and
certified as such by the independent engineer. If that certification is delayed the availability
payments are equally delayed, and importantly never paid, thus forming a powerful incentive for
on-time completion far greater than any form of liquidated damages. The capital cost has no
impact on the availability payments, only changes to the operations and maintenance needs
affect the availability payments. RTD has not paid any availability payments to date. RTD has
provided $853 million to the concessionaire to date in the form of construction payments as
originally anticipated in the concession agreement as modified by the changes to the contract
agreed between the parties for changes in scope.

10. Your written testimony suggests that under the concession agreement, RTD
controls fares and service frequencies. Can you explain how those are negotiated
with the operator?

Response: RTD determined that as a matter of public policy RTD would retain the right to set
the fares and the quality of service on the Eagle Project as part of the integrated fare structure
and service plans for all RTD transit services. The concession agreement includes the service
frequency, hours of service and capacity required to be provided for each of the three lines
included in the project. If RTD determines that these criteria need to be modified, RTD will
initiate a change request and negotiate the impacts of such changes. The agreement aliows for
certain additional services, such as special event services, at a predetermined additional cost.

11. Why did RTD decide not to transfer revenue risk?

Response: RTD's fare box revenue across the RTD system is refatively low compared to its
operating expenses, which is typical of all transit systems. The fare box revenue provides, on
average, funding for approximately twenty percent of our operating cost with the balance of the
funding for operations coming from sales tax and grant revenue. RTD determined during the
project development phase that transferring the revenue risk to the concessionaire would resuit
in lower recovery due to the risk premium that proposers would apply to revenue projections.
This was particularly important as RTD decided to retain the right to set and modify the service
quality and actual fares, thus removing any realistic ability from the concessionaire to influence
the actual revenues received. The ability for RTD to set fares was an important factor for our
Senior Leadership Team and directly elected Board of Directors, who were concerned about a
public backlash if a concessionaire had the ability to raise fares. in addition, some potential
proposers indicated that they would not bid on the Eagle Project if they had to accept revenue
risk.
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12.  Your written testimony mentions that the transaction costs for a P3 in terms of the
financing cost can make a P3 project more expensive. How do these costs compare
the efficiencies and savings RTD received?

Response: A P3 is a more expensive procurement than a conventional procurement.
Additional costs include those for a financial advisar, legal advisar and higher interest rates than
can be obtained by the public sector. However, we believe that these costs were more than
oftset by the $300 million savings in the bid.

Under the RTD Eagle P3, the concessionaire issued approximately $400 million in Private
Activity Bonds {PABS) with a Fitch credit rating of BBB— in addition to contributing $53 million of
equity to the project. The credit and construction risk as well as the unsecured equity
contribution resuited in a higher financing cost than RTD traditional sales tax bonds secured by
pledged sales tax revenues and issued with RTD’s higher credit rating.

Although financing costs of a P3 may be higher than publicly issued debt, RTD has seen
efficiencies in terms of attention to life cycle costs, maintenance and safety as a result of the
design-build-finance-operate-maintain arrangement. Any work of questionable quality is
uitimately the Concessionaire's responsibility to maintain and operate. it is difficult to evaluate
the savings of avoided warranty claims but an example is bridge repair during construction due
to potentiat construction defects. On a simple design-build contract, the contractor may have
delivered products questionably meeting technical quality specifications and risking litigating
claims. On RTD's Eagle Project, when the same contractor is responsibie for those assets over
30 years, the contractor made repairs on its own. Also, to ensure rigorous oversight by the
equity investors throughout the term of the Concession Agreement (CA), the CA does not allow
change in ownership without RTD authorization prior to project completion, and RTD retains
some authority over ownership changes after start of operations.

13. How did PABS enable the project concessionaire to save money? Does RTD have
any policy proposais for PABs?

Besponse: The issuance of the PABs allowed the concessionaire to timely issue debt and start
construction sooner, therepy avoiding increased material costs due to inflation. Under the P3
arrangement, RTD will repay the concessionaire for the PAB issuance through pass-through
costs. PABs incur a lower cost of financing for the private sector due to their tax exempt feature.
PABs do have a higher financing cost than can be obtained through a direct tax exempt bond
issuance where that is an option.

RTD recommends that future transportation legisiation increase the availability of PABs.

14. MAP-21 provided additional funding to the TIFIA program as weil as programmatic
changes. What additional changes would you recommend for the TIFIA program?

Response: The TiFIA program is a mutually beneficial program on both the federal and local
level in that the federal government recovers its investment pius interest as opposed to grant
funding. At the local level, the TIFIA program offers many appeafing and fiexible financing
options (see question #6).
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A primary recommendation on TIFIA loans is to encourage the streamlining of federal
administrative and reporting requirements. Under the TIFIA program, these requirements
generally parallel grant funding requirements which can be onerous to the borrowing agency.
While a regimented regulatory environment is desirable under any financing arrangement, TIFIA
loans provide the additional guarantees of repayment with interest and are secured by a
revenue source at the local level which takes seniority over subordinate obligations. As such,
these circumstances mitigate the federal financial risk exposure in the project being funded and
could ideally dictate a lower level of ongoing federal oversight and related compliance efforts at
the local level. A review of the oversight requirements couid resutt in cost savings at the federal
and local level while delivering quality projects.

15.  Your testimony mentions that there are exceilent examples of P3 projects overseas.
Which projects would you suggest this panel review?

Response: Manchester Metrolink in England, Arfanda Rail Link in Sweden and Canada Line in
Vancouver.

We are available to answer any additional questions that may result from the responses
provided above. Please feel free to contact me at (303) 299-2300 or at Phil. Washinglon@RTD-
Denver.com,

[

Phillip A. Washington
General Manager and CEO
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My name is Richard Fierce and | am a Senior Vice President with Fiuor. For more than 100 years, Fluor
Corporation has partnered with its clients to design, build and maintain many of the world’s most
challenging and complex capital projects. Fluor has a global network of offices on six continents, with
more than 41,000 employees. Headquartered in Irving, Texas, Fluor ranks 110 on the FORTUNE 500 ist,
with 2013 revenues of $27.4 billion. {am the head of sales for fluor's Infrastructure husiness line. in
that role | have global responsibility for sales, marketing and business development for transportation,
commercial & institutional, telecommunications and offshore wind projects. | am here today
representing the Associated General Contractors of America {AGC}, a nationatl association of 26,000
husinesses involved in every aspect of construction, with 94 chapters representing members in every
state.

{n addition, | am the President of the Association for the Improvement of American Infrastructure {AlA}.
AlAl is a non-profit organization whose mission is to help shape the direction of the national Public
Private Partnership marketplace. AlA! membership represents consists of leading construction firms,
investors, developers, service firms, designers, planners and academics.

t appreciate the opportunity to provide testimony to the Committee on Transportation &
Infrastructure’s Panel on Public-Private Partnerships (P3 Panel} to provide an overview of the use of
Public-Private Partnerships (P3s) in Highway and Transit Projects. Fluor provides a unique perspective
on the use of P3s having been active in this space for twenty years, including projects in the United
States, Canada, the United Kingdom and elsewhere in western Europe.

Federal Transportation Funding

Before we get into the subject matter for today’s hearing, | must make a point about the pending
insolvency of the Highway Trust Fund {HTF}) and the reauthorization of Moving Ahead for Progress in the
21% Century (MAP-21).

Fluor, like other contractors involved in the transportation construction market, relies on the
predictability of the public sectors’ bidding schedules to target opportunities that determine our
resource and capital investment aliocations throughout the country. Returning to a four or five-year,
inflation indexed funding program in the upcoming reauthorization is critical to the continued build-out
of the nation’s surface transportation needs. Greater predictability in funding will enable contractors
such as Fluor to invest in hiring, training and developing our workforce to build our nation’s
infrastructure.

Like other construction companies in the transportation business, Fluor supports continued federal
investment in highway and public transportation. The level of investment that is currently provided
from the HTF is in jeopardy. The Congressional Budget Office estimates the Highway account of the
trust fund will have difficuity meeting obligations sometime during the latter half of Fiscal Year 2014,
requiring an infusion of cash into the trust fund at some point this summer. The transit account of the
HTF is projected to meet all of its obligations in £Y 2014, but will be unable to meet obligations during FY
2015. Even worse, the CBO prediction last year before this committee still holds true — without a
general fund transfer or additional revenue into the HTF there will be no new obligations in 2015. Every
dollar going into the HTF in 2015 will be used to pay prior year obligations. In simple terms, there will be
no new construction projects funded with federai-aid highway and transit doltars from the HTF next
year.
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These are real problems that Congress must address. While it is not central to this hearing, the funding
uncertainty weighs heavily on the minds of the thousands of AGC members who have worked for
decades to build the world’s best transportation network.

The solution to meeting our transportation infrastructure needs is twofold. First, Congress and the
Administration must work together in a bipartisan way to increase user fees and identify new revenue
sources to address the solvency of the HTF, both now and in the future. Second, there must be more
private-sector involvement in the construction of transportation projects. There is a growing interest in
P3s and other innovative financing tools that can help deliver many of our nation’s most challenging
transportation needs, and federal credit programs fike TiFIA can help attract private investors for these
projects. it must be stressed; however, that P3s and programs like TIFIA should never be considered as
a substitute for the “user pays” funding system. The number one priority for Congress and the
Administration must be to ensure the short-term and long-term solvency of the HTF.

P3s - The Basics

As investment in our nation’s roads, bridges, and transit systems continue to decline at the federal, state
and locatl levels, leaders are looking toward P3s and other innovative financing options to bridge the gap
between the needs of our transportation network and the realities of decreased funding. Although, the
United States is relatively late to the P3 game, officials at all levels of government are increasingly
recognizing that a properly executed P3 can produce a win-win solution for the public and private
sectors.

The P3 market in the United States is more than 20 years old. However, we still iag far behind other
counties in our use of P3s to address infrastructure needs. To date, $24.3 billion has been invested in
transportation infrastructure projects that included some private sector role in the project’s financing.
This reflects 34 projects in 16 states. Since 2007, P3s have become more popular, with a total of $22.7
billion in public and private funds dedicated to P3 projects between 2007 and 2013. Yet P3s only
accounted for 2 percent of overall capital investment in our nation’s highways during that same period.

It is important to remember no two P3s are the same. P3s differ from project to project, state to state,
and municipality to municipality. Some of this variability is necessary because of needs and challenges
unique to a given project, geography or industry segment, although much of it is driven by the fact that
we have 50 state Departments of Transportation responsible for delivering these projects, not counting
transit agencies or other local organs of government. This variabiiity is one of the challenges that the
nascent U.S. P3 market must overcome.

P3s for transportation projects are summed up best by the Federal Highway Administration’s (FHWA) P3
Toolkit as differing “from conventional procurements where the public sponsor controls each phase of
the infrastructure development process- design, construction, finance, operations and maintenance.
With a P3, a single private entity {which may be a consortium of several private companies} assumes
responsibility for more than one development phase, accepting risks and seeking rewards.”*

Some might consider the most basic form of a P3 to be Design-Build project delivery, where contractors
are responsible for designing and building projects for a fixed price. More complex P3s inciude the
private sector assuming responsibility for finance, operations, and maintenance, through a long-term
concession from the public sponsor. in some instances, as in a Design-Build-Finance procurement, the
private sector will design, build and provide aspects of the finance for the project, while the pubtlic

' FHWA P3 Toolkit Value for Money Assessment for Public-Private Partnerships: A Primer
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agency operates & maintains the asset. in a Design-Build-Finance-Operate-Maintain (DBFOM)
transaction, the private sector entity will also provide operations and maintenance services for the
asset. These DBFOM transactions may entail the private sector partner bearing revenue risk for the
project. In other transactions, revenue risk may be retained by the public sector, with the private
entity’s reimbursement tied to the availability of the asset to service.

AGC and Fluor woutd tend to agree with the foliowing assessment by FHWA: “P3s are complex
transactions, and determining that a P3 is likely to provide a better result than a conventional approach
is not simple. There are many factors that must be considered when determining the best procurement
approach for a given project, including fong-term costs, myriad uncertainties, risks both now and in the
future, and complicated funding and financing approaches.” % The bottom line is that P3s don’t work for
every project, but there is real potential for a significant increase in the use of P3s for highway and
transit construction.

P3 projects are complex. Since the first DBFOM project in 1389 only eighteen projects have reached
financial closure. The majority of these projects have taken place in California, Texas, Virginia, and
Florida. But as transportation funding continues to be outpaced by needs there is real potential for
growth in the P3 markets. There are currently 30 proposals in the pipeline for DBFOM projects. in
addition to the traditional states active in P3s, several states are trying P3s for the first time. These
states include Alaska, Arizona, District of Columbia, Louisiana, Maryland, Mississippi, North Caroiina,
Ohio, Oregon, and Pennsylvania. Thirty-three states {(DC and Puerto Rico) have taken the first step in
securing P3 work by developing state enabling legislation. > Having good P3 enabling legislation is a
necessary - but not sufficient — condition to success in this space. The most necessary ingredient
remains strong leadership and political wiil at the state or agency level.

P3 Benefits and Challenges

The most obvious benefit from the use of P3s in the construction of highway and transit projects is the
ability to help bridge a financing gap for a given project. A P3 may allow a state to conserve funding for
other projects in a time where dedicated funding at all levels of government is on the decline. in
addition, a state can avoid the up-front-costs of borrowing needed to bridge the gap until toll collections
become sufficient to pay for the cost of building the asset and paying the interest on the borrowed
funds. A P3 may enable the state to avoid the limits that govern the amount of outstanding debt that it
can have. The quantum of private sector finance, whether debt or equity, and the timing of such
finance, can give states much needed flexibility in allocating resources, prioritizing projects, and
accelerating delivery of much needed improvements, sometimes by many years. This allows the public
to experience the benefits of the increased efficiency and safety that comes from the improvement.

An equally important benefit, though not as obvious, is that P3 project delivery can be expected to
deliver more project for each doilar of anticipated revenue. This is accomplished when the public and
private sector participants collaborate earlier in the lifecycle of a project, bringing constructability
concepts and lifecycle costing into consideration while the project is still being defined and designed.
With the long-term equity commitments, and “skin in the game” by way of long-term operations and
maintenance exposure, taxpayers can be sure that corners are not being cut white innovation and
“alternative technical concepts” are being vetted. The anticipated innovation from P3 delivery is also

> FHWA P3 Toolkit Value for Money Assessment for Public-Private Partnerships: A Primer

3 NCSL Public Private Partnerships for Transportation: A Toolkit for Legislators February 2014 Updates and
Corrections
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more likely to materialize given the nature of the competitive landscape around such procurements.
Take a look at the shortlisted bidders on any U.S. P3 procurement, including concessionaires,
constructors, dedicated subcontractors, consultants, financial and legal advisors, and you will find a
who’s who of the most experienced and creative design, construction and finance professionals from
around the worid. These projects regularly benefit when these world class players import best practices
from a wide variety of market segments and geographies.

P3 project delivery also allows best in class performance against goals for workforce engagement and
small and minority contractor participation. The selection criterion for P3 projects, with emphasis on
“best vaiue” and the ability to set the balance between price, technical competency, and other
considerations, allows workforce engagement and Minority and Women Owned Business Enterprise
participation to be given appropriate consideration. Fluor is very proud of the Workforce Initiative Now
program on the Denver Eagle P3 project, where it coliaborates with the Denver RTD and the Urban
League to promote local hiring. We also delivered more than $545 miilion in Disadvantaged Business
Enterprise/Small, Women-owned, and Minority owned participation, against an original contract value
of just over $1.4 billion, on our Capital Beltway P3 here in the Nation’s capital. The large and
sophisticated players that tend to lead these projects take these contracting goals very seriously, often
delivering outstanding results where possible.

in terms of challenges, one cost factor and potential hurdle impacting contractors participating in P3s on
transportation projects are the costs associated with putting together a proposal. Proposatl costs are a
factor on alt design-build projects but are more significant on P3 projects because of the many different
parties that are involved on the concession teams. While much of the construction industry works with
standard form contracts or at least a common contract framework, it is common for P3 projects to have
the various legal and transaction documents newly created for each project. This reinvention of the
wheel tends to be very costly for contractors and concessionaires who must have a team of legal,
financial and insurance experts review, comment on, edit and negotiate each of these documents. These
costs are not borne solely by the private sector - the public sector partners are also running up
unnecessary costs when starting over from a blank slate on each project. These costs will be reflected in
the overall cost of the project and may also limit competition. While it is understood that each project is
unigue and therefore will require many different contract terms, it is also reasonable to expect that
many contract terms and conditions need not change from one project to another.

MAP-21 directed the FHWA to craft modei P3 transaction documents to address this concern. Much to
its credit, FHWA held “Listening Sessions” with a broad array of stakeholder groups and aiso solicited
written comments on how it should approach this Congressional mandate. The message was delivered
loud and clear in these two sessions that on the one hand FHWA should not create standard documents
and mandate their use. Such an action was viewed as a detriment to P3s moving forward. On the other
hand, there was also a call for the development of an educational guide that included recommended
contract language. The reasoning behind this recommendation is that contingency costs associated with
construction risks could be better managed and owners need to understand this. A number of industry
groups, including both the AGC and the AlAl, strongly support the idea of collecting and disseminating
best practices in terms of P3 transactional documents.

FHWA recently released a guide document for concessions using tolling as the revenue source. AGC's
initial reaction to the document is that FHWA did a good job of balancing the desire for not mandating
contract language with the equally strong desire to make P3s more uniform from a risk altocation point
of view. Once FHWA finishes all of the documents associated with this mandate, the challenge will be to
get the guide used. This is an issue that this committee should be interested in monitoring because it
has the potential for significantly impacting the P3 market for transportation projects in the future.
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A related challenge is that closing a P3 deal, even after selection is not always guaranteed. it is certainly
not uncommon for these deals to fall apart after significant time and money has been invested in the
process by the selected proponent. The reasons for this vary widely, but very often it tends to be driven
by loss of political will. This does much damage to the market, and has been known to dissuade
otherwise qualified participants from further activity in the market. Given that the typical
transportation P3 project will often entail bidding costs of several million doltars, the costs of a project
that fails to make it across the finish line because of political concerns {as opposed to issues related to
technical or financial feasibility} must be borne equitably by all appropriate participants.

TIFIA and PABs

Two extraordinarily important components of any P3 agreement for transportation projects are
Transportation Infrastructure Finance and Innovation Act {TiFIA} credit assistance and Private Activity
Bonds {PABs). TiFIA and PABs coupled with private and other sources of funding and financing, help
states better prioritize their funding to focus on their respective transportation needs.

In the tast Congress, there was bipartisan recognition of the benefits of TIFIA. By increasing the budget
authority of TIFIA to $1 billion in 2014, MAP-21 began taying the foundation for the approvai of more
TiFlA loans. in addition to the increase in budget authority, MAP-21 made meaningful reforms to TIFIA
with the goal of streamlining the appiication process and expanding the poo! of eligible projects. These
reforms included: increasing the coverage of eligible costs that can be financed through TIFIA from 33
percent to 49 percent; roiling the application process; eliminating selection criteria; and adding eligibility
for rural infrastructure projects.

These and other reforms to TIFIA appear to be very heipful and would likely result in greater
opportunities for companies like Fluor to put its employees to work on major projects; however, the
guidance from DOT on how the program has changed since MAP-21 has been slow coming. More
guidance from the agency on these reforms would greatly help states understand the process. The
criteria in MAP-21 for TIFIA assistance was simple, clear and flexible enough to aliow a variety of
different projects to be approved. Butin order for the program to succeed, grow, and gain more
credibility - as was the intent of MAP-21 - it would also be very helpful if there is significant geographic
diversity and transparency in the project selection process.

in addition, to get the best proposals from the industry, it is important that there is increased certainty
that projects will move forward. AGC believes that TIFIA credit assistance approval reduces the
uncertainty and therefore adds to the likelihood that P3 projects will move forward. Streamiining the
approval process using concurrent reviews as proposed in other sections of MAP-21 would also enhance
the efficiency of project delivery, and reduce overall costs.

Despite the clear priority that was given to the TIFIA program in MAP-21, AGC is concerned that there
has been a noticeable siowdown in the award of TIFIA financing since MAP-21 was enacted. it appears
that DOT is being extremely cautious in approaching the approval of TIFIA financing. AGC recognizes that
DOT must take seriously its fiduciary responsibility in managing the funds in this program and overseeing
projects that are awarded TIFIA financing. Awarding financing to a project that ultimately has financial
problems and puts the government at risk for a financial loss is not in the best interest of the program.
However, it is equally problematic to be overly cautious, slow, and bureaucratic in making the financing
decision.
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Private Activity Bonds which are tax exempt securities issued by state or {ocal governments or other
permitted issuers, were originally authorized for $15 billion for surface transportation projects and rail
truck transfer facilities in the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy
for Users (SAFETEA-LU). No substantive changes have been made to the program since SAFETEA-LU,
and as a result there only remains stightly over S5 billion in PABs available. Considering PABs are an
integral part of many P3 agreements, Congress must make it a priority to increase the availability of
these bonds before capacity runs out sometime in FY 2015. The market is already seeing some impacts
arising from the uncertainty of the future of PABs. As state DOTs evaluate the costs and benefits of P3
project delivery for new projects entering the procurement pipeline, they need some certainty with
respect to PABs availability. We believe the PABs authority should be “topped off” to prior authorized
levels, or the cap itself could be lifted.

Lessons Learned

Fluor's experience is that project value is enhanced when there is earlier communication and innovation
between disciplines {planning, design, construction and 0&M} and participants {public and private
sector partners, including financiers). The public sector can and will accommodate more in terms of
“alternative technical concepts,” with the assurance that lifecycle costing has been considered and with
some level of private sector skin in the game over the life of the concession. The best value selection
criteria employed in P3 procurements are flexible enough to reward this innovation, and can also further
the goals of local labor engagement and disadvantaged business participation. As such, P3 project
delivery can offer excellent results.

Conclusion

P3s have become an important tool to finance and deliver public infrastructure projects. With current
and future public funding challenges at all fevels of government, P3s offer the promise of delivering
high-quality infrastructure in a timely and cost effective way, and can provide up-front capitai for
projects that could not be done otherwise. If done correctly, P3s can be an effective means for
delivering transportation infrastructure. We are encouraged by the work of this committee and the P3
Panel in taking a deeper dive into the role of P3s in transportation projects. As you seek to identify the
role P3s play in the development and delivery of projects, | would ike to leave you with five important
points when it comes to the use of P3s: (1} P3s or any other type of innovative financing tool must be
viewed as just that - a financing tool. There is no replacement for direct federal funding, and the
number one priority for Congress should be to ensure there are long-term sustainable funding sources
in place for our federal surface transportation programs. (2} Projects need to be technically feasible,
pubiicly supported and financeable. Any P3 project requires a reliable revenue stream for the project to
be viable. As our members like to say, no amount of magic makes an un-financeable project
financeable. (3) P3s are not a panacea. Private finance may help close a funding gap, and P3 project
delivery is likely to deliver more project for a given dollar of revenue, but P3s do not eliminate all risks or
possibilities for conflict or claims, The same challenges that face a publicly funded project can also occur
on a P3. Efficient allocation of risk is important to creating P3 value. {4} Good state-enabling legislation,
expertise among state administrators, federal administrators {including advisors) and a track record of
success will help build support for P3 development. {5) Facilitate the use of P3 modei contract
documents similar to what is being developed by FHWA as directed by MAP-21 for collecting and
disseminating best practices.

Again, thank you for your leadership on this important issue. AGC, Fluor, and AIAI stand ready to work
with you and the other members on the committee to ensure P3s continue to responsibly fill the void
between traditional public infrastructure funding and our nation’s growing infrastructure deficit.
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Richard Fierce - Fluor/AGC

Questions for the ‘Record = March 11, 2014

House Commitiee on Transpartation and mffastructum
Panel on Public-Private Parinerships

Hearing on "Overvisw of Public-meate Pamvarshgs in ﬂghwax and Transit Fgacts
Responses to Quesﬁons for the Record

1.~ Are there examples of praiects that have promded incentives to bidders and ifso, can
you please describe how those incentives heip?

In‘our experience, disincentives are much more oemmomy found in P3 projects than incentivas.
One notable exception has been the occasional use of schedule incentives to shorten the
construction period, which in tum provides earlier beneﬁcls! use of the fac;lity Ineentives could
also be an effective tool during the operating penad 1o encourage service levels above the
mmimum requxred performance speciﬁcations

2. Can you please describe the proiacts that Fluor has pamcipated in, and the beneﬁts
the pnvate sector has brought, to those pro;acts?

e ang dan

s - Etficient risk allocaticn in-addition to desgn and constructm. private sector also retains
the risks of financing, technulogy, progsct management, operations and mamtenance, and
hfe-cycla ﬁsks (mc!udmg candst\on of asset at the end of the contract term).

o Earller consirucﬁon start and compieﬁon, The DB approach provides the most eﬁwm :
procurement process, while the overlap of design and construction pmvides significant
synergies that reduce both the cost of the project and the imptsmentatron schedule.

® Whuie-llfe cost apprcach and greater efficiency. Construction costs are optsmtzed in
relation to rouﬁne and long-term operations and maintenance costs:

« - Significant innovation oppcrtunmes. Output specifications can be more
pertormance-based and less proscriptive, without the risk of sacrificing construction quaﬁty,
service quaﬁty, or maintainability.

o Enhanead public management. Govemment officials focus on service planning and
~performance monitoring, instead of managing day-to-day delivery of the design,
‘ oonstrucuon, or setvices.

Fluor has participated in mare than $13 billion of P3 projects, as shown in the table below:

FLUOR. & reeesmssamems
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Richard Fierce - Fluor/AGC
Questions for the Record - March 11,2014
House Cammmes on Tmnsportatlon and rastructure

2.26 billion

. Pam@f GQW

5 Parmar equity

3. Can you please descnbe the ‘benefits of 8 project sponsor identifymg the
performance outcomes opposed 1o project speciﬁcs? What inncvahon can the private
_sector bring to the table?
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Richard Fierce — Fluor/AGC

Questions for the Record = March 11, 2014

House Committee on Transportation and Infrastructure

Panel on Public-Private Partnerships

Hearing on “Ovamew of Pubhc~Private Partnershgs in nghway and Transit Prgects

included in the final project solution and make these features clear and prescribed in the
specifications. Where appropriate, performance outcomes should be specified, leaving the door
open to private sector innovation. Technical solutions satlsfying these output requirements
shauld be allowed s0 long as they meet all other project requirsments.

Fluor does riot encourage our clients to develop the engineering any further thana conceptual
leval (approxsmately 10 percent) or the level necessary to obtain environmental clearance.
There is a common misperception that solutions that are advanced further in design resuit in
bids with less. contingency or higher competition on margin, but that typically results in
differences of a maximum of ona to two percent of construction costs, Converse!y, if
engineering solutions are advanced too far, they often madvertenﬁy eliminate potential
-innovative design and censtm&tian soiuﬁons thatcan cut significant (10t 15 percent) cost and
schedule savings from the project.

Innovation
There are numerous areas that the private séctor will review and analyze in order 1o bring
innovation and efficiencies to the project, including:
«  Innovative construction phasing plans and schedule optimization
« - Alternative Maintenance of Traftic schemes
. Pavement type and structure
Unifonnify of structural elements and aesthetic
“uniformity
Material selection and economies of scale for
‘material purchasing
Earthwqu balancing
Utilization of local suppliers and subcontractors

Addressable opportunities for MBEs; DBEs and
: workforce trammg

Mmrmlze impact to known hazardous
‘mateﬁals sites and utilities

o Minimize rrght-of«way requirements

Crossmg provides an excellent case study inthe

advantages of parformance-based Vs, prescriptive outcomes. Acco:dmg to NYSTA Chairman

Howard Milstein, “The price proposai from Tappan Zee Constructors was at lsast 20 percent

lower than other bidders, requires less dredging and can be completed faster than the other

proposals. Most importantly, the design-build process preduced a savings of t $1.7 billion
compared to the amounts estimated by the Federal Highway Administration and our own

original estimates.” Additional information can be found at

h .//www newn e.com/index.shtml.

F LUO R - ] 3 - FHOr Responses to Pa Qriastions for the Record - Finsl docx
X &
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Richard Fierce ~ Fluor/AGC

Questions forthe Record ~ March 11, 2014 :

House Commmee on Transportatlon and infrastructure

Panel on Public-Private Parinerships

Heannﬂ on “Ovarview of Publvc«anate Partnershﬁ &ghwag and Trans!t Prqects

4. How has alternative techmcal concepts beneﬁned the projects you participated in?

Denver Eagle P3 Commuter Rail Project. The Eagle Project is the first P3 for commuter railin
the U.S. to include design-build, financing, and long-term opsrations. It is also the first P3
project advanced through FTA's Penta-P P3 pilot program. ATCs and other innovations
‘contributed to the winning bid coming in $300 million beiow the owner estimates. Accordmg to
RTD, “the key to our successtul procuremem” included:

+ - “Implementing Alternative Technical Concepts (ATC) rather than a Vaiue Engmeenng {VE)
approach to enable proposers to sffectively manage their antucrpated project costs.

°. ‘“Prawdmg for a stipend to the pmposers to defray some of the costs of proposal preparauon
and at the same time ensure we own the approach and ATCs created by both the winning
and unsuccessful proposers.”

Source: Eagle P3 Project - Procurement Lessons Leamed; August 2011

State Highway 130 P3 Project In Texas. Alternative
Technical Concepts developed during the proposal
‘and post-bid stages have provided cost savings in the
amount of $40 million and $75 million, respectively,
-and more than $2 mtmon in‘annual maintenance
costs savings.

US Highway 52 (ROC 852) Design‘auﬂd Prcject in
‘Minnesota. 30 Alternative Technical Concepts produced
a savings of approximately six percent of the project cost
and eliminated nearly one year from the schedule.

‘ L u 6 R & 4 FIUOT Rasparisss to P3 Questions for th Racord - Final.docx
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Richard Fierce - Fluor/AGC

Questions for the Record - March 11, 2014

House Committes on Transportation and Infrastructure
Panel on Public-Private Partnerships

Heanng on "Gvemew of Publuc-Private Pattnersh ips in Hig hwa and Transit Projects”

5. When assesslng whether toinvestina Pa pro;ect, haw does the private seclor assess
whether there is sutficient political support to invest in a project?

When assessing political support fora pmject, the private sector fooks for consernisus among -
local, regional state, and federal staksholders. Consensus building Is often accomplished while
progressing the environmerital evaluation and the EIS activities can be an effective barometer

for judging the readiness of a project for private sector tnvesMent

in the context of a P3 availability payment structure, a top concern for the equity investors and
lenders is the reliabllity of the payment source(s). This includes the soundness of any funding
commitments; the security of future availability payment streams: and the credit quality of the
counterparties.

6. Wha’( advice would you share with a State DOT that does not have any experience -
with P3s or TIFIA? How should they get started? Should States establish stand-atone
offices 1o manage P3s?

We advise State DOTs to approach P3 procurements with the following industry best practices
inmind:
*  Adopt good enabling legistation, such as Virginia's PPTA.

. Utilize a proven concessnon agreement template, but be flexible. Each project is unique and
the development of the optimum agreement is very much an iterative process.

s Engage an experienced and capable team of consultants and advisors.

+ Take a balanced approach to risk sharing.

. Estabhsh a robust pre-qualification process that results in the selection of hlghfy capable;
proven teams {maximum of three) by cons:denng such factors as financial strength and

‘related Varge project experience. Be sura to give cradit to reference projects from other
‘jurisdi ictions; where P3 might be more common,

. Feﬂavwng the pre-qualification phase, allow sufficient time to engage with the bid teams o
solicit input to the draft procursment dacumams prior to releasing the final RFP.

s .- Allow for two-way cammunieatlon with bié teams during the RFP phase {part of the iterative
process) An active ATC process at this time is critical to delivering maximum value.

. Estabhsh clearly defined evaluation/award criteria.
+ Ensure the public is informed on a regiilar basis. In short, the process should ba
transparent.

Wa believe that a stand-alone P3 office can be very helpful, but is not an abselutely necessary
ingredient to a viable P3 program.

F L u o R® 5 Fluor Raspensss 1o B3 Questions for the Recond - Fingt dore
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Richard Fierce ~ Fiuor/AGC

Questions for the Record ~March 11, 2014

House Committee on Transportation and tnfrastructure

Pansl on Public-Private Partnerships

Hearing_on “Overvnew of | Pubhc-anate Paﬂnsrshgs in Htghway and Transit Pro;scls

7. What tate of return ia necessary for the private sector to invesl in highway and transit
pro]ects?

There is not a uniform 1RA threshold for equity investments in highway and fransit projects. The
target rate of retum is project-specific and accounts for key variables such as:

Payment structure (8.9, avarlablmy payment vs. real toll concession)
“Concession agreement risk transfer

Counterparty risk (principally appropﬂaﬂons risk)

fPruiect complexu!y

8, What types of surface transportaﬁon projects are most atiractive for the private
sactor 10 invest in?

The most anractive surface transportation P3 projects are those which have:

A well-defined need

Strong public and political support {reference response #5)

Committed funding sources

Weﬂudevetoped project baseline, including clearly defined pertormance specifications ‘and
-significantly advanced environmental approvals, gectechnical investigations, utility
investigations; and nght of way acquisition.

s 0.0 9

5. Do you beheve P3 deals are stronger when the private sector contributes equity into
a pruiect?

10. Please describe on-average how much it cost to put together a P3 propésal? ‘

FLUOR@ & Fliof Raspoiaes 16 P Cuestons for e Fscond - Final doc
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Richard Fierce = Fluor/AGC

Quistions for the Record - March 11, 2014

House Committee on Transportation and !nfraslructure

Panel on Public-Private Parinerships

Heanqlnn “Overview of Public-Private Parmatshgs in H\ghwag and Transit Pm;ects"

1. Please describe the ways in which.concurrent reviews could be used in the
' TIFIA approval process. What additional changes wou!d you recommend for the TIFIA
program?

Currently, T!FiA applications will not be cons;dered until the:Record of Deci smn (ROD) has
been issued, indicating that the NEPA process has been successtully completed. This process
can be extraordinarily iong One of the key objectives in MAP-21 was to attempt to streamline
the environmental review process. In particular, it caﬂed for concurrent review by resource -
agencies (Army Corps, Fish & Wildiife, EPA, etc). The creditworthiness of a projectis not
dependent on what Is inciuded in the ROD and therefore TSFIA approvai should move along
concurrently thh the NEPA review.

Other TIFIA recommendahons

o TIFiAisthe iargest lender in the US mftastructure miarket, but is statfed with a skeieton
lending group which cannot manage the level of deal flow expected from Congress. The
_direct [endmg staff nesds to be materially increased.

» . There must be full transparency and pradictability in the project selaction process to
encourage states to continue to make applications. -

o TIFIA needs to develop an eﬁectwa protocol to work directly with teams competing fc«r
concession projects invo!vmg multiple bidders. At present, TIFIA does not communicate
directly with teams provxdmg underwritien bids on transportation projects mcludmg TIFIA,
increasing risk for bidders and materially | increasing the time from selection of prefarred
bidder to financial c:lose oftentsmss beyond the bid valcdtty date.

12. Does Fluor have any recommendations for PABs?

PABs alorig with TIF!A are critical cemponents to.a P3, The uncertainty that is currently leaking
into the market right now with concern to the capacity of PABs drying up is problematic. Fiuor
recommends that PABS authority should be “topped off" to prior amhonzed levels, or the"

$15 b;lhon cap should bs lifted. :

We believe the “cost” that some perceive with respect to the tax-exempt nature of PABs is
grossly overstated. If conventuona& bond financing is used as an alternative, those municipal
bonds will also be tax free. In other cases, projects will riot go forward at all absent such low
cost debt financing. in sither of those cases, the revenue Jost to the tax exempt nature of PABs
is zero.
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Hearmg' on ‘Overv:ew of Public-Private. Partnershugs in H;ghwax and Transrt Prqecis

13.1s the cost af submiﬁmg a bld a fac!ar that your company considers when deciding
whether to bid? Should the Federal government expand the eligibility of Federal
funds to include reimbursement for costs associated with submitting a bid?

The cost ef stxbmtmng abidisa key factor that Fluor oonsadsrs when decxding whether to bid,
given the stgmf icant investment that is required (reference response #10): Another key factor is
the level of political support for the project (reference response #5). Other fundamental factors
include the status of environmental permitting, appropriate development of geotechnical
investigation; identification of all potentially impacted utilities; and the status of right-ofkway -
acquisition; each of which should be completed or substantially underway prior to the start of the
procurement process

Regardmg expanding the eﬁglbﬂﬂy of Federal funds to include reimblirsement for eost
associated with submitting bids, we don't have a strong ‘opinion one way or another. We beheve
that it should be the role of the State or contracting agency to reimburse for costs of the
procurement. If; to halp. defray costs from local government; the federal government were to get.
involved, that would be acceptable but we believe it should remain the ultimate respensibmty of
the Iocal ‘contracting agency.
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